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B Ha.{arle ,2009 r. Cgegr,:pi/llno roAufiuraqn[ u GoBep-

uleHcrBoBaHl4o rpaKAaHCKOrO SaKOHOAareflbcrBa npu

flpeargerre PO 6urno cornacoBaHo u ony6nrxoeano

HecKonbKo npoeKroB coEepuJeHc-rEqBaHnf,: rpaxAaH9KOrO

aaxonogatpn beTaa}' B: ; :To M' 9 14cner I n poQ K'T' ] KoH qe n q4 ]t

coBepueHcrBoBaHrf, o6ulrax nonoxeuuil o6Rgarenu-

craeHHoro npaFa Poccxnl. AaHnrte. KptHU€rt4u!4 : B : cllyl?e

lx, oxotltl?T"9t-l[Hor0lril pt'tHfr]lf M Or' yl cTArb OCHqE gfr 'A,le

ganuuefiulero coBeputeHcrBoBaHvlf, poccnficroro l-par-

AaHcKoro KoAeKca; floerouy npncTalbHoe BHuMaHue

qxBrnncroB K grHM AoKyMeHraM ne rpe6yer AononHu-
r:en unoro,,o6tneHQHllf, ,r l{l oFl paBAaH u g,'

, t , r ' . . : .  
. ,  .

Y.{rrHsaRro, qro caMn npoeKTbl ony6nnxoeaubl B qencx

o6o/xflesrs, Ha r{To e xhxnpFlvlorYKagblBd€Tcf,, a rao(e

npuHnMan, Bo BHilMal-ue oFpoMHyP Baxuocru'o6cyxgae-

l]'0fl il1r14'K0-n P-ABOBOI1|,,,,.
AllAfilil'3,,;1 P OEKTA,' K0 HUE,I l.Ulil 1/l
C0 B EP U EH CTB0,BAH 14tl 0 5 lUt/'X

[t,RotA B llACTyl'PE[ynyl,P,oBAHil'tl'
iiiii'c i-tilfwn Hr v c ro r*<trt
VmeHuueHfie HeyCTgtXKH, flBHg HeggpaggepHgl4 ilggneg-
gTBlllM HapyUJeHHgrg O$ngarenbgT3a, - TeMa s il3BeCT-
Hgkt cTefl eii n, us6uTan. llo' wIHenH]g fl Bropa'' y, CTAHgnfi 0ll-
.nnre:'lCT. 333 fK,' pS' ocHonaililg' H nop{$01( yMeHbrueHt'ln

UeVCrOr,rXu AgnXHbl 6utru yrgllHeilbl. TaK, np1llgegeHne
cr. 333 fK PO flonxgg 6blTb ngcraBfleHg B 3aBfictlggcTb
0T $anaHCa nepergggpHgt4 Cllitbl CTSp6H, SaKnlgt{l4glllt4x
il #fi.' vniti'intt 

-6ue 
*oq nin xareropr'r', yrBe pxfiaer

,ilicneRbBarenu,, ngssg;iur MaKcuManbHg rkl650 yt rbl-
,' Bif;ture pecu I bro poH ACI!'080 p HllI il p-lPg?rH 0 He H rl ft''B rl0
''gfl $rd c t4moed;i *ilm*In p vrx yirvr alefl b c K0 r0 n r'r S o H e n peg-

n pu H l,lMaTen bCK0r0 XaPaKTOPa'

HON OXEHI/ 1/| O sffiATETI bCTB EH H O I'O

Mbrx B Hl4x BonpocoB, no3BonhM ce6e ue6onuu'toi, cxpolvl-

nurfi xolaueutaprafi x HeKoropblM nonoxeHunM npoeKra

Konqenqrar coBepueHcrBoBaHhf, o6qux nonoxesufi o6s-

;;;"t*;t"i,ii"* Poccut't (sanee - rlpoerr),

KoroDbte KacaPTcR nprMeHeHug hHcrxryra xeycrofi xr'

Cpasy xovy orMertarb, vro aut6op BonpocoB, Koropble

6ygyr earponyrbl B Hacrosqefi crarue, npe4onpeAeneH

He reM, qro oH14 o6ngarensxo nBnnorcf, Ha[6onee eax-

,r,", nono*"H14fM14 npoextoB, a rcKnpqvlTerbHo HauuM

"rrrt* 
,"y"*r," t4HTepecoM K H14M. Eeg cotunesun,

e Pocc[u Haigercn MHoxecrBo Apyrrx qhBnnlcroB'

Koropbtx nprBneKyr Apyrile nonoxeHuf, npoeKroa' Kpoue

t',yrBepxf,eH nryroxonou.QoBera or 26.01 2009 No'66' u' ony6-

nnKoBaH xa cahre httpt/www.privlaw.ru
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Toro, cpaoy.xorl4M oTMernrb, vro a qenou r 6onuutrancray
nonoxeHntr npoelqa Mbt orHoc,tMce no3rrl4Btto.jPga.
nUBaqAf, MHOTnX npepoxeHtafi rvtoxer 

""",lrttpgls 
yco:

BepueHcTBoBaTb Haue [p€DKAaHCKOe SaKOHOAaTenbcTBo.
Ho c yverou orfanrarenrfi:no oduuy crar6:l4 Mbr sarpo-
HeM ]4cKnlor{hTeflbHo rei aonetfibri :Kotopblg., BEtSbFa|oT
y Hac coMHeHnn nnn rpd6.yor flqnoaHrrdfidfibio,oCMglci
ne n nn,,'gopa6 arl<u,Ilru He 

lolplb'x Fonql T-MX,

Flpoexr (pasgen lll, nogpasgen lV, n. 2.2,3),nbtra-
eTcff peuurbr'npooneMy h3nl,luHe qacToro ncnonb"
,coBan!,rn cyAaMH ulrciraryra cHilxeHnq xeycro.ilxn
Ha ocHoBaHur cr. 333 fK PO. B l'lpoerre noBrope-
efcg r€BecTHaR KpHrr4qeoKag oqeHKa etofi , npaKn4-
Kr.1; OOtfiOCHO XOrOpOfi cynbt HeBepHo BocnphHH-
Malor npnMeHeHhe cr. S3O fK pO - cKopee KaK
ceoto o6nsaHHocrb, qeM ilctgnor{HTenbHoe npaBo.
Snn:cnrtxerr4q aKrtBHocrx cygoB e gaxxofi d$epe
paspa6orr{HKl,t flpoerra, npe,qnara$T (1 ) orpanra-
qhrb npaBo cHuxeHns neycroilxu ronbKo AoroBop-
HbrMh Heycrofixarr,tn, (2) pagpeuJltrb raKoe cHr4xeHhe

gpyroe'ycnoBl4e noroBopa, 6yKBanbHo: TaK; t{anphMep,
eo Og4xqrn [sHaqanbHar peAaKque l-K PO He-.,iqpn]rqgar
na cHnxeHns ueycroirn cygol,rr. Ho anocnegcrbhra:Cygbr
BO BCex CTpaHax Mxpa CTanu CTanKrBaTbcR C trlopanutofi
u npaKrxqecxofi graneur.,toi, cgsoaxliofi cd egarMogetr-

t - c , P l 1 q : M : A e 3 / r ( c r , I e A y f o u l h x Q a r r o p o e . , ' , , , ' , , , ,

'I ronbKo no xoflarafictBy RonxHnKa,,,(3) eosnoxnts' 6penan goKasbtBan'tfl H gcopagMepHoern Heycrofi Ku
Ha'AolxHl4Ka, a ratoKe (4) a xarecree BogiuoxHoro
peueHHfl npeAflaraoT paccMorpeTb Bonpoc o 3a-
' npere cHilxeH Hn xeycroft xr,r, ycraHoBneHliorl ergo-
roBope raKuM o6paoorrn, qro ee ynrara npeKpaqa-
er o6RsarenbcrBo.

.flepeuM, garcrop - pagrKaflbnultr paspure B p€anbHux
deperoeopHbtx Bo3MoxHocrex xorrparenroe. neperctBop-
Haf, cuna (bargaining power) cropqH AoroBopa racrbor-nr-
qaerc9 HacroflbKo, rfro Bo3MoxHocrb Bnl4grb Ha nonoxe-
Hr4s floroBopa y ognoi rc cropoH nr6o nonHocrun, nu6o e
oHeqrrenbHofil crenbHn napaaraiddana.'Kpynnrifi rheug-

nopa Mor HaBRsaTb BO BCeM Or HerO saBrcru{eMy apeHAa-
ropy.ApaKoHoeckne r.rrpaSrrule caHKqr4r{. Eqe oqeB}rAHee
coBpefi6r{iiah Cl4ryaqrt,B,Haurefi ctpane - c ee,iB'6pxuo-
HononxctapoBantofi grosorur,rxoft, rge saqacryp ecrb
HacTonbKo cytflbHbte yqacrHrKr4 pbtHKa, qTo oHx Moryr
HaBF3arb cBol4M KoHTpareHraM npaKTrqecKx no6ue yorc-
ehR. t{ro }ax roBoprrb,ilpo xaulax qacrHo-rocygapcrdelr-
Hbx rrraHToB, or xoropsrx,gaBrcrr Bcs oxoxoul,rxa mpdiiirr
u nepeqxrb KoropbtM Fpt4 oaKnroqeHnr AoroBopa uOfi
nogBon[Tb ce6e paeae rro sapy6exHbrc Meraxon4l4Hrl4.

,,,,.Q1vlerenlran: iBbl-ue' neperoBopHaf, clua Moxer rMerb
MeCTO B Crny MOHOnOflHCTI4qoCKOTO nonoxeHl,tr Ha pbtHKe,
o6na4annn raxru-nr6o gefiuqnrxuru pecypcoM r,r 6onu-
tul4M Konu'{ecrBoM noreHllxanbHbx noxynarenei, orpoM_
rurx SnxaucoBbrx Bo3MoxnocrerZ, astoxoi npaaoaofi
o6ecne.{eHHocnr, HeorpaH}tqeHHocn4 Bo BpeMeHh BeAe-
Hre neperoBopoB H Apyrux nplrqhH. KoHrparern xe, o6na_
Aaouufi Hllslc.rM ypoBneu bargaing power B cuny xpafixeh
3ahHTepecoBaHHoCTl4 B saKnK)qeHnu KoHTpaKTa TMeHHO C
AaHHbtM naprHepoM, orcyrcrel4n 6onuuloro euGopa xa
;AaHHOMi tpBiHKe, lteBbtcoKr,tx oKoHoMHqecKnx,aoSMoxHo:
crel, xr3Koi npaaoaofi rpaMorHocr[ rnr xeo6xogtuocru
.SaKnDqSHhRi AOTOBOpA ;Bi (palttafil]lne.€pbRrt,,e6.{6Cryb
npocro BblH)pK.qeH nprHhMarb HaBnsbtBaeMb|e, eMy Kp;tr-
xe ognoCropoHHne ycttoBl4n, He taMen peansHoi eogMox-
HOCri4'iloBnt4fifb Ha ?rSt4eseiue .texera.fiotftpaKrs:81€fo-
pory 6onuuefi cnpaeegnragocna r c6anaxcrpoaaxxocrn.

Cf.oryoc11 "np-o6n9jtf l eHhx6Hr4e HeysrdKr4 3aqag.ryp
He,qooqeHhBaercn. fieno B ToM, qro cornauleHle o Hey-
crofixe npegcraBnf,er co6oi goroaopHoe ycnoBtae, KoJo-
poe .q paMKa( :,npxH1lr4na ceoQg4u norogopa eoo6ule_ro
He ,Ag,nryro noABepraTbcr nepecMorpy cygorvr. l4sna_
qanbHo B npaBe 6onuu.rrHcrea crpaH teycroixa He nog-
nexana cHxxeHuto n nplMeHnnacb B cyAe, xar r nrc6oe

'. Nicholas B. The French .Law 6f Cohttract, Oxtord,;.2002.
P.234-235.

B 6onguraHcrBe cfpaHi,irilpa l,tM6nl{o.HepaBeHcrBo
,neperoBopHblx, crn cropoHlcT,ano,ocxoexorZ.rtpt,tHti,
noi npegocraBneHnfi cllgaM,,,npaBa ymeHbuarb
noycrofiry. Tar, xanpnMep, KaK orMeqaercr B
lopl4phqecKofi nuTeparype, nMeltlio xenaHhe npo-
TuBocrotrb. ttaeTbM snoynorpe6neHHnM,nepero_
eopnoX cunofi sacraBhno' $paxqyocxoro, saKoHo-

I'K PCI,rix iiacrxriro,orpaHdqeHr,ts
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TEMA H0MEPA: Pe$optvta rpoKAaHcKoro
3aKoHoAarenucrsa. BaxHeiluue l,t3MeHeH[fl

,Hotuoxto Bo3pagnrb:,f,Bnnercn tlt4 sTor $arrop HepaB-

Hbrx; l'l€PgFoBopHblx"cxn caM no ce6e gocraro!{HblM' Mn
BMeUaTenbCTBa,CYAO :B C epy aBTOHoMl4l'l' BOnU'CropOx?

EartHutft,eoripoci tBrterct ollHl4M ltg ' nall6onee, 'ocrpblx'

Kourpent'aa cnpaBe4nt4Bocrblo, ycnoB]4fi ' goroaopa n,xou-

Snt4Kr"'3roi Qynrrlnra 'c npxHqhnoM ceo6ogsl AoroBop-a
B.Pd3B-ltr.hlxidrpaHax, (9 orrt4qre or xaurei crpaHbl) r Haxo-

ArrGf,:B qeHTpe BHl,lMaHrn,YqoHblX vt cy$erl,, Ho ecnr

B-fiocl,t,ocrdnbHbtx,yortoBl4fi AoroeopA'o[paHrveHre cBo-

6ggsl, ctopqrr - Bonpgo,'Aeictgutenuxo, rpai ne Aucxyc-
gtrlo1rutfi,,xorg: pJ9€tc-r14 14 fleranhSoe4xHuil,F, :Ha!{eM
npeBg,(Hanpf.Mep, cr. 428,'FK P<D)' ro B orHouJeHAA H@.
ycrsilru y Hac nosBnRercn flononnrrensxui $arrop'
xoropuI, gqKoHggalenei, B99x,crpaH Mrpa',qaBHo cKno-

H r,trr1 K TOMV;,,HT. O6qi oaHKqhoHl,lpoBaTb FpaBo cyAa Ha KOH-

Tpo, 4b. 3a P?swtfgcrbQ :paoMepa Heyc-roft rn''

9r,p,L,ppur3roqr fi ; a;roppi, $drr-Qp, xoro pul! u ueux o a',oT,-
Hgrugltl4x NeJcrofirl -rqK peurrenbHo onpaElblBaer orpa-

Hlt1ettltg., caQ6ogul AoroBopa' Aonroo BpeME, 9 ulylqarct
cKopee,.,Ha 4HrytfTx_qHoM yPoF.tle, x lonbKo 

q. nocllegHre
rpeq nopycl,tn Hay$oe ngHrMeHxe' Peru r4er o roM1,qtr3

ggBpoMeHHbfe. uccne,AqqaHun a oOnacru KorHTilaHofi
ncuxoaqr:rar n, luxeqno-lKoFoMryecKoro aHaJ'lrca (beha-

vioral economics) eumarnr MHoxecrBo qacrHblx Hepaqno-
nanunocrefi B noBegeHhll qenoBeKa. Eanxufi e$$err'
o6ogHa.{eHHHi xar orpaHuqeHHaf,' paq}rgHanbtlocrb
(bounded rationalityJ, sHaqurenbHo cKoppeKrhpoBan r3Ha-
qanbHyro ycraHoBKy HeoKnacclqecxofi sxoxourqecxol
uJKOnbr Ha ucKfi pql,lTeflbHo ].ltll,l npexMyl4ecTBeHHo paqro-

" terreHrr HeroBeKa (rational choiceHanbHbrx xapaKrep noE ..

Aarenn. Bo BTopofi;nonostrHe XX'9. ace xg BBecru

er.lil(.;P(D'xopMbl o npaBe cyAa yMeHbuJl4rb qpe3-

:,,MepHylo1.H6ycrofiKfii,Flo STHM xe npHqvrHaM aH-
: :Fr{ufi cKoe Rpaao, e, roxeq HoM l4Tore eoo6qe Sanpe-
:l:.$14fl O,BKIllOgeHilO, HeyCTOeK B AOTOBOp.

theory1.,1,1a - ocHoBe' 6onuuoro o6teua'uaxonfleHHblx

A. Teepcxtt, [. KaueruauoM l,'l ApyruMh'Bbl.qapul]rMxcn
nc[xonoraMu t4 SKOHOMll|eTaMn''3Mnhp1,|t{ecKux AaHHblx B

1990-e rogbt Ha aBaHcqeHy aMepuKaHcKoI' npaaoeoil

HayKx BbtABnHynocb HoBoe reqeHre - Behavioral Law

and' Economics (6nxeeno-oKotloMl4tlecKll ia anuwe npaea),

KOTOpOo,, CT.Ofl KHyBtUXCb C,AoMl4tll4pyloqei c,1 960x,rofloe

B aKa,qeMilyeoKhx'r'Kpyrax GlllA xnaocuqecroi urxonofi

SKOHOMt4qecKOrO, : aHanr3a' npaBa : {lawj and: I'ecOnOmiCS),

Haqenutloob CKOpee,H@ :HO YCTP?HeHIe'nocneflxefi, a,na

o6or'au{exue,t,t gonorlHeHil@, 69 Toop€TllqecKllx, ocHoB'

.

ll eTu HepaquoHanbHble noBegeHqecKue oco6eHHocrl4

ll npnrinrvrn peuteHufi, oqeHoK H noqrynKoB nonyqnfiu

ll Haseaxne KorHurl,lBHblx oun6or (cognitive bias)',

Opeg4,.xral ec,rb t4 orKnoHeHue, Koropoe otlacl4, o6uRc.

Hf,eT;, no xarofi, nprruHe B KOHrpaKTax MoxHo, BcTperllTb

fl pa[gHoBc.tiit4e, qrypraQxute caHxqun', 9ro rax xagbtgae[4uti

Sarcrop cBepxo[rrMl4onaa (overoplimigp).0, Muoro-11'lcJ19H:

HHg eKonePrMeHrbt goqpgMeHHblx 3anaAHblx l4.ccnegQBa-
renefi,nogrBepxgao.r, :!lTg B cpeAHeM ntogu cKIlgHHbl

nepeoqeHlrBaTb cBoNt go3MOXHOqTil L1,,H6AOOl{6HilBaI:
pxcxltr.,l4ngle,{xut ft . f Sunaucosst il 

I xppe-nc, ocHoeaH Hslfi

Bo MHo!.oM Ha MaccoBoi neAooqen(g pl4cKgB r -rl9P9:
oqeHKe nqpcneKlltB pocTa, nuuJHqit paa noArBepxflae.T'

$ro paq[oHanbHbe BosMoxHocrl4 qe-noBexa (gaxe caMoro

npo$eccuouanbHoro r o6paooBauHglo B o6nacrn gxono-

urru) a qacrr nporHo3l4poBaH[F l,l,sqt6oPa onrrMaflb1qx
peurenrafi B ycloBt4ex Henonlofi rn$qpuaqrn naror1gf 14-
qecKr4 orpaHuqeHHbt. Egty laxV:e npocqeJbl co cropoHbl

o6sqv-uu-r.x unolqlHltx 3aeMuhKoB r,,Yt"!Y*oB Bceqe-

c{ilx nrpaMhA, B npuHtlrne' el4e uoxxo gnucarl xa Qn-
HaHcoBylo HerpaMorHocrb, ro Karacrpo$uvec54e npg-

cverur npgQg,ccroxanuxux l4HBecropoB, KoropblM xaxga

ceepxnpu6utnefi noueutara BepHo oqeHrrb creneHb

$ranancoeurx pncKoB, - cl4[anroM enonxe y6egtaie4lHbM.

t Nicholas B. The French law of Contnct. Ortord' 2002. P.235.
' Ci., ianp.: Atiyah P.S. The Rise and Falt of Freedori of

c"ft.e:2ooi:But*tey F.H'. The Fatt aN Rise of'Fieqdbm
. of, Cor,tnct:, lfl99j.'Treffiack MJ. The Limits of FregQom
sf: Cpntaa ;, 1,997; 4 W.'

3 Enf, qtnarent, xoropufi x<enaer B 6,4nx'tepril( ogHaKoMurbcf,
c npupogofr u nofltMnuu cnncKoM BHf,BneHHbtx KorHnruBHbtx
iita^,' ro r" nieer aoeuan<Hocru notrtsoBarttca saiyoeryon
'nntepa:rypofr;,@Bar!-dM: 3artfl| na afit www'wikirydia.org ;' flnn
xenaowtx6ongg ary oxo,paeo66Tbct,B AaHHbtx Bonw.a)t a
Ta,oKe usrynrb ro.tKu Bnnf,Huf, lfuQena orpauutennol paryo'
HatbHocru n KorHnTuBHbx owufiox ua npaaoaoft auanus, noo-
BeryeM fipatrtca x ocuoanofr xuure, eunyt4eunort B nocne4'
nee aryua no erofi reue: Sunstein C. (Ed)'Behavionl Law and

Economics. znn, a rato'<e K MHoxecrBy oarel aeplayx ame'
pnKaHcKux topucroB, AeranbHo nsryuBut4x Bnnf,Hue eSQena
<orpQnng€uuofi pa4uonananocTnD Ha nwBo, npoqecc ero cut-

AaHuf, u nryBoppnMeHeHus (uanp.: Jolls C., Sunstein C.R',
Thaler R. Behavioral Approach to Law and Eanomics// 50 Stan.
L. Rev. 1471 (1997-1998); Korobkin R.8., Ulen T'5. Law and
Behaviont Science: Remoing the Bationality Assumption from
Law alirdrEbnonie// 88 Cat. L. Rev. 1051 (2000); Posnei RA.
Rational,Choie ; Behavionl Eeonomics, and the Law /1"50 Stan.
L. Bev. 1551 (199,7-1998); La\gevoort D.c- _Behavioral
Theories of Judgment and Decision Making.in Legal Scholatship:
A Literature Beview (Symposium: The Legal lmplications ot
Psychotogy: Human Behavior, Behaviorat Ecrlnomics, and the
Law) // 51 Vand. L. Rev. 1499 (1998); n afl.
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XYPHAJI ,,3Alttl'ln
N' S MAft 2OO$

Kaxos oreer rocygapcrBa Ha c6ot4 B Teoput4 paqnoHanb-

HOrO Bbdopa H B qeJ:loM (npoBaflbl pblHKa)? oreer rgo-

6pereH, noKa ronbKo oArH * BMeuarenbcrBo rocyAap-

crBa KaK perynHTopa.

Onocurenrno HeycrofiKt4 era nor[Ka cpa6arblBaer cne-

Aylol4r4M o6pa3oM. cropottut npu 3aKntoqeHnn AoroBopa,
KaK npaBuno' He yAenf,KlT AocTaroqHoro BHuMaHilf,

nocnegcrBl4gM HeUCnOnHeHrt o6g3arenbcrBa. B'qeHTpe

neperoBopoB oKa3blBaoTcs ycnoBuf, o qeHe, cneqrsnKa-

r-11414, Cnoco6e AocTaBKH 14 Apyrile ocHoBHble ycnoBuf,

r4cnorHeHufl o693aTerbcre. Ecnh 9T14 BOnpOCbl oKaSbF

Baorcg cornacoBaHHblMl4 H KoHTpareHTbl noutll,l Ha

ycTynKX no cyqecrBeHHblM 14 l4HblM npilHqunnaflbHblM

nonoxeHt,lf,M KoHTpaKTa, TO yctloBrqM, np[MeHeHile KoTo-
pbx nporcofinerronbKo ua cnyrafi ero HapyueHrn (orpa-

HilqeHne orBercrBeHHocrl4, oroBopxr o $opc-lvtaKope,
HeycrofiKx L1 Ap.), oaqacryto yAennercn KyAa MeHbuJe

BHrMaHt4R. grcro ncuxonorhqecK[ KoHTpareHT, nprAf, K

cornacup rio eceM cyqecrBeHHbtM ycrtoBl4nM H paccqh-

TaB BCe Bbtro.qbl, Koropble oH nonylt]4T oT ilcnonHeHilg

iqaHHoro KoHTpaKTa, KaK npaBrtlo, np14 ero 3aKnoqeHr[

He HaMepeH ero Hapyuarb l,1 no3roMy He nprAaeT a,qeK-

BarHoro 3HaqeHr4s pa3Mepy Heycrofixu, Koropof o6ecne-
qeHo BbrnoflHeHhe o6qgarenbcrB. flpnvrna B roM, qro

KOHTpaTeHT npocro HeAooqeHHBaer Bepof,THocrb roro,
qro oH Hapyulr4T AoroBop. Ho He ecerga AoroBop rcnor-

Hf,erce no nJlaHy: Moryr npolt3oilru xaxne-nn6o xenpe4-

BhAeHHbre o6crosrenrcraa (Heoxrgannute $rlancoBble
3arpyAHeHhq, apecr cqeroB r Ap.), Koropbte s 6onruhx-

crBe cnyqaeB n 9BI|9]OTCH np[q]4HaMh HapylueHnf, floro-
aopuoi Ar4cqrnnrHbl. [4 eor ror4a AonxHilK HaqhHaer

coxanerb o roM, qro xe rpe6oaan yMeHbueHrn xeycroi-

Ku, npe4roxennoi xoxrpareHToM. OnncagsaR cnryaqtae

AoBonbHo l4nnqHa, oco6eugo gnn Poccnr,.rAe noBce-

MecTHO BcTpeqanrcb 1,r orqacTr Ao cl4x nop BcTpeqapTcf,

KoHrpaKrbr c ycnoBreM o r.urpa$e a pasuepe 1%

or Aoflra ga xax4ufi AeHb npocpoeKn AnA rHbtMl4, 3aqa-

cryo $auracrrqecKnMt4 no cBoeMy pa3Mepy urpa$nur-

Mr caHKlll4f,Ml4.

B coeorynHocv c $axropoM pa3pbtBa B neperoBopHblx

crnax Sarrop cBepxonrrMltgMa npuBogl4T K ToMy, r{To

cna6ofi cropoHe npocro 6eeanennnquoHHo HaBgsblBapr-

cs ApaKoHoBcxre urpa$Hbte caHKqilr. Sonuu:uscrgo

MOHOnOnTCTOB hnr uHblx xotr,tnaHl4il, KoTopble, KaK npa-

B'r4no, B o,rfly nonoxeHns Ha pbrHKe tatrr4 uHutx o6croc-

TenbcrB npn Be.AeHrn neperoBopoB o6naflaor floflauelo:
qei neperoeopHo[ crnoi, i{aule bcero ucnonuayor cBol4
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npoSopmu KoHTpaKroB, BbtpaKeHue paenbrnacni no

KoropbrM npocro 6eccnlutcnenxo (xoHrparrbl no npnHtllr-

ny "6epr rnu yxo[I4D, Koropbre Bo BceM uupe o6oeHa-
qalorcs KaK AoroBopbt n pucoeA[HeH un). Ecnn KoHTpareH -

ry HaBn3brBanucu 6ut HeBbtro,qHbte ycnoBhf, B qacru qeHbl

un14 ApyrrM cyl4HocTHblM nonoxeHilqM AoroBopa il 3T14
ycnoBns 6snr 6u HeBblroAHbt HacronbKo, vro genanu 6st

cAerKy a6conprHo He npnHocet4efi sstrogut, To era cgen-

Ka cKopee BceFo He cocrosflacb 6st. Ho pa3 oHa 3aKnP-
qeHa, 3Haqhr, ct4flbHaq cropoHa ocraBnf,ercraSofi cro-
poHe HeKyp npu6unu or ilcnorlHeHue AoroBopa. A aor

ApaKoHoBcKr4e rurpaQxute caHKqril - 0To h3AepxKh,

Koropble cna6aR cropoHa Hecrr He HaMepeBaercs, raK

KaK HaAeeTCn goroBop He HapyuaTb, r nooroMy B pacseT

peHra6enuHocrt4 cgenKr He nptaHl4Maer. h e nrore cna-

6ai cropoHa; KaK npaBhno, roroBa comachrbcn Ha 3aKnP-
qeHre AoroBopa c raKilMn caHKqngMil, oco6eHHo Korfla

ona xpailHe sal4HTepecoBaHa B 3aKnpqeHhu noroBopa.

C6oi e paqt4oHaflbHocl4 3gecb na6nngaercn noBce-

MecrHo. l4AeenbHo paquoHaflbHufi xoxrparexr, o6fla-
ganul,rfi cna6urrun neperoBopHbtMl,l Bo3MoxHocreMl,l, npn
pacqere e$$errnaHocl4 t4 Bbtro.qHocrt4 c4enKn flonxeH
6um 6ur npoBecrn norHoqeHHbti cost-benefit analysis
(auanras u3gepxeK r gstrog), BKnloqilB B pacqer rcflep-

xeK n senrvnHy neycroiru, Koropyp eMy npuAercf,

3annaTuTb B cnyqae HapyuJeHne, yMeHbuJeHHyp Ha Bepo-
qrHocrb coBepueHrn HapytileHt4f,. r.|ro6ut onpegetlnrb

npoqeHrraxofi eeporrHocl4, KoHrpareHr uor 6u, Hanph-

Mep, oqeHilrb crarrcrnKy co6creeHxutx Hapyueuuil rox-

rpaKToB TaKoro rnna u cKoppeKrilpoBarb ee c yqeToM

KoMnneKca cneqr$rrecxrx o6ctoRrefl bcrB, cBF3aHHblx c

3aKnoqaeMbrM KoHTpaKTotr,t. cxaxeu, ecnr oH onpeAettf,-

er BepoerHocrs co6creeFtFtoro HapyuJeHilf, SToro AoroBo-
pa B 5o/o, a Benrq]4Ha xeycrofixn paeHa 1 unH py6., ro
pa3Mep coorBercrByouleil rsgepxKl4, Koropyto KoHrp-

areHry cJleAoB€tno 6ut nprnnru B pac.ter nph oqeHKe peH-

ra6enunocrr AoroBopa, cocraBt4r 50 000 py6. l-lpeg-

cTaBlM, qTo Apyrue rcgepxKt4 no l4cnonHeHilp KoHTpaK-

Ta cocraBnr 300 000 py6., a gKoHoMl4qecKae norbsa -

350 000 py6. B raKrx ltcnoBrnx go6aeneHre K h34epx-

KaM AononHurenbHbrx 50 000 py6. nru:aer cna6yo cro-
poHy Bcnqecxofi npr6snu. B cnyvae ecnlt oHa ucnorlHrr

AoroBop HaAnexaqrM o6pasou (95% eeponrHocru), ro

sapa6oraer 50 000 py6., a ecar Hapyull,tr (5% eeponrHo-

crr), ro noHecer,{ucrutfi y6srox e 950 000 py6. B cpeg-

HeM'Xe noflyqaeTcn, r{To c.qenKa, KaK roBopl4Tcf,, SaKn}o-
qaercq (B HonbD. B raxoil cnryaqvu cna60i't cropoHe,

KaSanocb 6bt, uer cMblcra SaKnpr{arb cgenxy. Ho...



ll Ho pnoqeK He flBn!,e,.T,9fl:lpeanbHbllvl {anqKyn4ro-
ll po" tsAepxeK H Eblr..on'fiaxe He cr91-lhl.<Qre Ql'lI}{

ll r Harrqnn o6qecregxngtx f'lopl!, l'ltuopal:lbnbJl(i4Mne-

ll Rarueoa cKonbKo"' B ctuy-grpary.llf eHHocrrd l4..rcl19'

ll uu$ttt0crn co6qlpelHblx KorHUrhqHbX.i eoqu-Qx:
ll Hoc'TeH.

. , l : : l : ' ' : . . . , l . . . . | ] . ' : ' : . ] , j ] . : ] :

Mu seAooqeHuBaeM p[cK HapyueHhe AoroBopa ("ceepx-

onrrMrSu"), noeToMy BblroAa or xcnoflHeHilR KOHTpaKTa
(e xaureu npxMepe 50 OOO py6.), nonyraeMaf, 3gecb x

cefi.{ac, qcrag4ger Haq Heggpqq.Hupplb BepotilHo9JF'
cpbrBa nnaHa r pucK norepfirb t<yga 6onee SHaqxrerbHble
cpegcrBa. Hegooqeuxa pl,tcKa HapyuleHne AoroBopa -

eoi bropofi Saxrop, xoroputi Meuaer KoHrpareHry oAx-

HaKOBO paqxoHanbHo noAxoAl4Tb K TeM ycnoBxnM AOrO-
aopa, ro1opute 6ynyr np.tlMeHoH bf , npu srq' ncno.fl HeHrll B

nto6or"r cnyqae, u reM,.KoTopble np€AycMarphBapr onpe'-
geneHHbe nocnegcrBl4f, Ha ror ManoBepogrHufi cnyvai,

Korga oror KoHrpareHr Hapyut4r KoHrpaKr' l'luexno Sar-
ro p,.ia gp;gplr,itv! rcMg, q prJl cqrnagp9aH x E : yctloB 4n o He:
yc.Iq{j1.e-SopMllpJerfl gngfl 4ure.4ut1u1[cr.xMyng4nqyge6-
Horo KoHTponR 3a ee ycnoBl4nMl4. B co'{eraHnr c $axro-
poM chnbHoro HepaBeHcTBa neperoBopHblx ciln oTo npu-

Bofll4r K rQMy' qro goroBgPHbleueYcroifra qac'roputeanr

6onlr4e rex, Ha :Korop-bp Koffi?r€tlr,' cgrnacrncR",6ut,
6ygqlo1.1 rge4nf.Ho;lpQt{!{Qtl$fliH.blM,,

: . ] ; ' I . . ] ' ] : . . , . ] . : . . . . , . ' . , ] , . . . . .

l-lpn;1454xr960f-orre4uers-axnp?Fo, Q,qenbtp. hcnpaP4eHltt
x91.;rvny;q6oi. otuu6rl (debias-i;1$ IYrgV. tlPl9AocTaBJlg!1llf,
cyAfltr.'.A4qf pelf 4ott!.o.rQ: npQea r' xoppeKf,xpoqKr : p.,4gMepa

,ney,q*)Ixr,t,Aporrytrae-rBocc.ra.,U.9Bne!'f LlnIpaulpHanbHocrl4
gof gBep",'Lr,H,.ilf- oP4fi ,9X.:B-oql;'T.yxergenrMoxttq'B'b]Pa'

I 3Ltr:b3tf gr,Br3"ff€. -HgMkrIggFrXi a 9Tu9e,Cf$'rx;TQpMhHa(, yKagaB'
.no'aaxox npolfll'nBaer pyKy raKoMy Aonxfl4Kyr,rAaPa8
Bo3MoxHocrb npnBecrll paoMep urpaQa B ooorBercrBhe

c npnHqhnQM.,';9;]lpaBelq14Bocru. B np6ot"t an$!49i'P9sYnu-
tarna4rqo',-.,npaeo,,no,nar€pHanlcrTcKvlx,ooo6paxeLrnfi

: frpgH!,$lrBQe,+, cBo6.pAy. Ao,Ioqop,a,: K9l'44 petrb, rger.96
',i,,fGJloBtllf,Xr, ,o . il!-rpa$Hbx ,c€H(rlilnx. ,,BonoMqtau, : A€xo
,,,1ge.fiJ'pxa,e :"BegeqlaH.g{oMr,Kyfluetf 'tllgrcnrpa u cwYA:
:, t$!ro, .B,.591.qpgfi ,gA€rrlglyrK ner|(q,e9$lacrnGfllHo.-f- $[aHoBr
, $erruei,B, p,agnrexg 6yxeanullo,ApeKpHoBcllo4 ueyqmfixn
ga HePo€Epar.:,3afiMa. 9ro gacraenao, QllbrrHoro B [94O. B.bT

8onp"QCaX ..,3agM!{FKa . nofilr xa r€Kre ycjloBhi?
' 
CoBpeMeliHblil tr!9Qflefloe3tp4u a o6nacrr behaviora!. l4w

IL',lil*:*liil:tffiffif,tffi1lm;,, E
and eoonom'tcs o,TBerxn 6ut, qlo Bgll'l-fb;H8[o ggre.IaH4e

Aglx SgrropoB - HrcKoro ypoBqq neperoFopHofr. crnst
(xpqfiHeI Hy{Au B Qpe4c-rB.lx }r olpafirt{eHHocil s est6o-
pe noreHqltanbHbx 3axMogaeqee), n cBepxqn44Ml€Ma
(nexe-nan nn _qf pbee oqg H tlga:Ib Bep.o. rtHocrb n pgcpoq Kn

eoeepara,gaitvtdnnepqunoHanPH?':o:xl4lrT11r9-otr;
TenbHo noltoxl{TenbHoro pe3ynbrara cAeflKta e yqep6

aAexeait-toi oqeHKe pucxoe). 14 He elaeu:ailce rorAa cyAbf,,
xoguru 6ut a"svrrlrry 6es $yma Meca Ha rere,..

Xano6ut KoHTpareHToB, o6na,qapulnx cna6stur nepero-
BOpHbrMl4 BO3MOXHOCT9MI4, B CBOe BpeM9 SaxrecTHynil
cyAbr B AHrfln[, u B paMKa( npaBa cnpaBep]'rBocrt4 ycno-

Bxn o ueycrofixe 6sun npocro 3anpeqeHu. Taxnu
HecKonbKo pagrKanbHbtM o6pasoru anrnrficxoe npaBo -

B qenoM uau6onee.qxcnosyrruBHoe, rr6roe H yBeDKapqee

ceo6ogy AoroBopa - npnMeHnrenbHo K ycnoBilo o He-
yctoire gry ceo6onygoroBopa orBeprno. B ronruxenranu-
xor xe eapone ori""rr""r" cao6ogul goroaopa 6sno
ocyqecrBfleHo Merqe - nyreM npeAocraBfleHl'ls cyAaM
npaBa Ha cHltxeHtae ueycroixu' Ho, 3auetste, ero npo-
l,t3ouno Bo Bcex cTpaH€x, x npweM l4MeHHO B OTHOI'IjeHUU

ycnoBul o neycroilxe. Cna6as cropoHa qexoi orpaHrre-
HrR ceo6oAu AoroBopa B eroM Bonpoce 6una gaqrqeHh'

K reuy Becb sror paccxas? Mu xorenu noKa3arb' qro 4nR
onpaBAaHhe cHhxeHnc neycrofixu AorDKHbl 6smu xanrqo
gaa euiurbyxaeaxuux'''Qamopa :oguoep'eueluo. Ecnu
neperoeopnule crnbt croponr nptauepHo oAt'lHaKoBbl 14 n ph

oroM KoHTparerru geficrByor B paMKax npegnpxHrMa-
TeflbcKl4x otttotuenuil, To Hl,lKaKoro cMblcna 3aqhularb
( CBepXOnTIMl4CTl4.{HOf OD AOnXHhKa, AaBag eMy Hafl eXAy

Ha ro, qro cyg lacnpaBur ero KorHrrl,lBHyo otur6xy u cxr-
err neycrofiKy, Ha uofi gSrnsA, uer. C roYKx 3peHne
oc6oa ru6epansuofi oKoHoMxKl,t r' aecrpuicxofi urxonut

oKoHoMl4qocKoro at{atlr3a8 x npofleneHugM roc}flap:
crBeHHoro narepFlanuaMa cflegyer orxocilrucr xpaftne
OerQp'OXttO; TaK KaK OH MeUaeT nOAqM Ha CBOUX'OUlLt6-

Kar,ylr4Tbcr,,rofi , cauofi pallxoHanbHocrn, cnoco6creyer

KoHcepBaqt4h rflynocrl,t r,r neeQ$em[BHocrl4i Kpoue

TOrO; naTepHallr3M rll4uaer BblroA Toro' KTO npocro

6onee yuex; onblr€H 1,1 FP€tMor€11,,'l,lcKyccrBeHHo ypaBHil-

BaR erO;C:rtlynqOM I nu]UJffi reM CaMblM CTl4MynoB llHB€C=

TnpoBaru,cpeAcrBa't,t'ol,lrlbl'B npro6pereHne ororo onblra'

o6paeoaaHun n npasoaofi rpauorHocrl4, t{enoeex B onpg'

* 06 aacriiiilcxoil':utKone ?KoHoMwEeKoro aHannsa npaaa'cM':
Crespi G.S. Exploring the Complicationist Gambit: An Austdan
Approach to the Economic Analysis of Law // 73 Note Dame L'
Rev. 315 (1997-1998); Wonnell C.T' Contrad Law and the

Aistrlan"'schoot of Economie //.il Fordham'L. Fev. 507
(198 -1986); Sclwaftzstein'LA; Austrian Emnomics aN the
.Cur.reptrpebale between Critical'Legal &udies apd I'aw and
Economics// 20 Hofstn L. Rev. 11,05 (1991-1992); u W.
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AeneHiiofi Cr6heHh':o6yqaeM 14 cnocci6eH'ita ]espocnoe

noBe,qeHraq'' He rpe6ybqee nocrof, l{Horo' roCffapcri:en.
Horo rHag3oph,''Ho Anh sioro eMy i FrlDr<Ho' Aatu "Boglhox-
nocii ndyqlnucn Ha co6crBeHnux ou.ru6rax, a n'6 ncnpa'
enqrb tax, cog4aeag]' raseecrHilti B ncrxofiortara e$$err
nponoHit4poBduroro fbrcrea. OAI4H pas npou'rpaa geio
no BobrcKaHr4o'c''nero 6onuurofi neycroiikn; npefl npr,rlt4:
udrenu 6yf,er'e cnegyxrql,tfi 'pas'ffia 6onee sHrtMatenei
npn cocraCneH]4ii KoHrpeilffa,r a' i;rd('6 6y[er .{aiiie i.ify-
MbrBaTbct Ha+q TeM, KaKIx pphcToB eMy HaHrMaTb u

raxobo ndixxo"6uiru' rax o6pasoeanrae. taxrail o6pa3oM,
nro6as lappaqraoialiuH'8cru r ourn6ru e oqeHxax' pracxoe,
raagepxek r'BbrroA He AonxHu nognpaBntrbcn cygauia'a
narepranncfcKrlx qeflqx, TaK KaK oro Aaer HeBepxule cilr:
Hanbr sKoHoMt4qecKuM areHTaM. He HaKa3btBag ux ga co6-
crBeHHbre ouJ a6run, acnegbaarenuHo, noraKan,14M, qro !e
cnoco6crayer craHoBreHnp 6onee paqroHanbHbrx nar-
TepHoB noBeAeHhF e gonrocpornofi nepcneKThBe.
Bueu:alenucreo AonxHo 6urb orpaHlqeHo ronbKo pegoM
ciy:taeB, Kor[{ l'l3fiepxKn, narepHan]r9Ma : n gpeBeuJn-
Balorcf, rrcAepxKaMx cao6ogxoro ycMorpeHun cropoH.

klugnHo nosrgtr,ty Hu o KaKoM cHnxenhu'neycrofixn
aoo6u{e He Moxer Uqlr.'pequ, cKa)KeM, B KoHrpaK-
rax AByx npo$eccuonafibHbrx yqacrHuKoB ilHBec-
THr,ll4OHHOrO pb.rHKa, SaKnlOqllBtUHX ROTOBOp nO
npoflaxe KoHTponbHoro naKera axqufi npegnpnff-
rus. To xe caMoe MoxHo cKagarb n o6 axqnonep-
,Hbrx cornaueHnflx unn o nto6utx gpyruKaHSlorr{q-
Hbx cAenKax paBHbrx Rpyr gpyry no cunaM npeA-
,npuHilMarenefi . lzlqaq e ronopn, cHhxenfi e Heycrofi -

Kil HeBOSMOXHO, eCnH KOHTpaKT SaKfipqeH Mexgy
,npegnpHHHMaTengM,li HMelou{r,lMH B qefioM, paB-

Hb|e neperoBopHbre BosMoxHocrH.

Ecnu xe neperoBopHbte chnbr RBHo.lJepaBHbr, To HegaBr-
CI4MO oT'To!-.o' 3aKnDqaeTcf, :Ill'{ KoHTpOlfi MeX$l,npeAnp]4-
HrMaTeflFMr4 nnn HeT, BMeuraTeIbcTBo cyAa,,c yY€T.oM

$axropa (cBepxonrrMl4gMaD npocro,Heo6xo.qrMo.
Haxasuearr gna6oro yqacrHxKa neperoBopoB,3a KorHh-
ThBHbfe o:wu,6xu r npocqerbr, B BocnurarerbHbrx,,[ollf,X
orKa3brBan, B narepHanncrcrofi ,salt1rre, 3geou'KyAa
MeHee OnpaBeA'|uBo:r:Begu y:ona6oI cToponu, ,qaKe oco3-
Hagag Bce,i nocnbAcrBl4F, 3ar{acTyro npocro He,6b1no' BO3-
MoxHocn4 ug6exaru ou.l,r6xn. 9ro e nonHofr uepe xapax-
TepHo Arf, cnenox c norpe6urengMr, ny6-nuvxurx AoroBo-
pOB: 14 MtlOf llx'AOTOBOpOB,nprCOeA|'1HeHrt' a TaloKer' uHblx
cf,enoK,'rge cygy 6yger oreaugeH paspbrB B neperoBop-
Hbx Bo3MoxHocrsx. Ananorrquuril noAxoA, 4onycxanqri
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cyAe6fioe cHni(eHuer neyerofi'*ra; : e]4nuMo, fdbKe AdnxeH
6srru npnueneir u r np6srM egenxau,cyvaorueM rpaxAaH
14 HeKoMMeplrecKilx opraHugaqnil, Aa:Ke B Tex ctl) JaRx,
xoiga',heiidroeoprlirb, cunu cropol 6bmvi npuMepHo
paBHbr. Hau:a ugen cocrol4r B ToM, r{ro neycrofixa ponxxa
6sru Hecuuxaeuoi ronuxo Ans AoroBopoB, SaKnroqae-
Mbx Mexgy co6ofi npeAnpilHl4MarereMr4 B ycnoBunx
drcyrcrbran ;BHoio HepaBeHdrBafl eperoBopHbrx cun.

l4rax, uut crl4TaeM BogMoxHbrM BbrABxHyrb cne4yror4yro
rrnore3y. B Hopue cr. 333 fK PO o npaBe cyga cHr3urb
neycrofixy cneAyer npniro yKasarb Ha ro, qro oHa He npx-
MeHnerce : r, cVry6o' fi pennprArar'rarenbcKl4 M AoroBopaM,
aaKnp.iderrf siM ie orCyrCrefi n: I nbHord, xepdabxcrad ne-
peroaopiluix' Ctan cropox. Heqro 6nusxoe, xorn;' KoHeq Ho,
a' 6bnee.,:yfipoqdnnoi $opue, orpaxeHor B npeBe
f€pMaHr4h, ijier cr; 343 FFy AonycKaer cHl4*eHilei Hd.
ycrorixr,r cjgou b,'o6rqerpaxgaHcKl4x orsodrernnx, r'B' to
epbran rKak:' cr. €48' lepnaicKoro'ToproB6ro yn'oxeFtr,rf,
B'KoMMepqecxuk-',orHgiuegragx cnraXd'rtlrf, r'rHeycrofi Kr, He
gonyC(der, Ka( ofuer'aercn':a npaBoBofi' flhreparype,
a cyge6nofi nparfiuKe xecrKoe npaBxno o HecHrxaeMo-
ctn xelcroixrai6' r,rCloroqrarbnbHo KoMMepqecxux orHoure-
Hr4Rx Moxer 6uru s peAKux cnyqaex He npuMeHeHo,
a HeycioiKa iuoxilr 5ults' oTueuena I iinrt cH rxena; 6cnn
ee eguicxaHue B coffacoBaHHoM pa3Mepe npt4BeAer K
HapyueH u o n prHquna Ao6pocoBecruocTu (cr. 242 f fY'| .
Tervr ri6 :MeHee, ecn[ orereqgcq or',Croro;'nocJteAxero
'fro,rnbHran,,:lioropoe e npi;iuqnne MoXeT cKoppeKrhpo.
edii nO6yo'HopMy lrK PO unu ycnoehb'lqoroBop?r, peure-
Hre HeMeqKoro npaBa, B3fiToe B qncroM ghAe, silonHe
o.{eBfi Ano:'B'orHo'treHrasx uclsrlot{are'lbHo KoMMepqecKo-
ro xapaKTepa neycrofixa no o6r.qeuy npaBnny He Moxer
6urs cxrxdsa;

Mul npegnaraeM HecKolrbKo 6onee rsoqpeHHoe perynfi-
poBatil4e;:'Kaiiopoe H e'xoMueprecxlrx roxrparrdi:' [ony-
c*aiir cnraxenue' neycrofi xn ra o6u{rax'ocHoeaHitti, edji rl
nep6rdBdpibrerjreoo'Moxuo0na (oariur)' iioxrparryo'r4rax
ctopon 6mini saiio neeopaauepnsl. hraqe roBopn, BMe-
cro' pagflgndHi,if roHrparrirbe xdrtaKnibdaeMbE :r,fcr('||oql4-
'rE 

brio MbxAy, KoM MepcaHTaMri r,r :ia :Bce'deianunstb uir
'npeArraieler"r'grs taenefi peryrllrpodaHran'bonpoooe cnr4xe-
uhn r+eycrotrxn :Aennii xoHrtiarru Ha' xoirrparrur, 3arnt6-
qaefoi6re'xouuepcaniaM[ c np[Meprio paexsrur nepdro-
BopHbfMt4 cnnawn, c oAnofi cropoHbr, n Ha Bce ocranb-

'|'Principles af"European'Contract Law. Fait'|and ll. Prepared by
the Commission on European Contract Law. Edited by O. Lando
'bndq. Beatd //Kawer Law \il., me Hague,2000: P.456.



"$iBte -;'rc'Apyroii.'1B nepBoM cnyHag aBToHoMl4R Bont4] qro-
pOrJ, ocraercq xenoxone6rMofi - eogirtoxHo, ga. BbtqeroM
'Tex' xcKnbqrTenbHbtx' :, cniga€B;,Kor[a ecTb ocHoBaHl4R
Ann'npxMeHeHng'gr;,,1 0 l-K PO,'xar a Heueqroft,cyge6uoi
npaKrhKe;' 'Bo:,l"toouu ":xe cnyqae ceo6oga floroBopa
,yuleirnsarcn Bo,l4Mr 6onee aaxHbx qeuxocrefi : cnpaaeg-
nrBOO$1; eo$elrraxosTr4,, ;sr pdcnpeAeneHxx peoypCoB
th inpoFfi BqAefi creran, onoynorpe6nexranu, cuTyaruB{btnu'ix
,iniTfTyqrol{anbHbtMt4 neperoBopHbtMr n pexMyqocrBa-
, Mx.' npr4qeM BnorHe. oqeBrgno; rro e, paMKax ororo BTo-
poro pexxMa npaBo anennupoBarb K cI. 33g fK pO
HdlttMgeT,cTopora,',o6n*"Buas npil gaKnto'{eHtata Aoro-
Bopa rBHo 6onee srrcoxxM ypoBHeM neperoeopuofi cunu.
B' gax nort,t;cnyqae ncnpaBnnru ourr6xn oanuxofi cropon rr
x orpaHhqrBarb pagh sroro cao6o,qy goroeopa 6yger
ugnruliral'a npOnanenuervr, naTepHanxSMa.l

i  l  
l '

'Texru ,o6pasou; 3gecb npegraraprcn ABo BaKHbte'HoBennb,l. r' '

Bo-nepeux, cnegyer BBecrr.a cr, 303 fK PO AonorrHlt-
renuuufi nyHKT, B KoropoM 6yger yxasaHoi qro HopMa o
npaBe cyna Ha cHrxeHne neycrbrxn He nprMeHeercs K
AoroBopr'rurM xeycrotrxau, Koropble BKntogeHbt g,goro-
BOpbl,.: 34pl1oHaeMble Mexny npsAnpt4Ht4MaTgnnMil i npLt
OTCyTCTBT4 l4l, 9BHOrO,'rlepaBeHCTBa- nepeFOBOpH btx I CUI|
:HaMoMeIr.3aKJ:lKHeHl4f AorOBOpa. ':

Bo-eropurx, B ocrarbHbtx crryqarx cneAyer ycraHoBl4Tb,
qro cHr4xeHre Heycrolxn HeBogMoxHo, ecnr 06 oroM npo-
'chT.. cTopoHa'o6ia.qaBuJaF npr SaKnpqeHxr AoroBopa
talio 6oneepscomu ypoaHeM, aeperoFoptblx, Bo3Moxltor
crefi. Tax, HanpuMep, no .qoroBopy Bysa,co cryAeHToM
uoryr 6unu npegycMorpexu xeycrpixh ga HapylleHre
AoroBopa o6enMt,t cropoHaMu. Tax rar eror AoroBop He
xocrr,,oyry60 :KoMMepqecKoro xapaKTepa, 3.qecb B, IIFI-
H!{une cHuxeHre xeycrofixu Bo3MoxHo. lzl e cnyrae
no.r-rbrrKx B3bnKaHilfi xeycrotrxr co crygelrra cy4 Aeicrar:
Tig.IJuL|A'BnFOBeee'CHl431,fTb,.:e-Cllh,IlPh3HaeT.HeoopagMep-
sofi; Ho B cnyqae BgbtcKaHur ueycroixu c Bysa B nonbgy
cTyAeHra By3 He BnpaBe paccqxTbrBaTb Ha cHrxeHre He-
ycrofiru , . ax ,Kal( BnonHe 'oqeB[AHo, yro y Hero'npt,t ,ddKr-lo:
qeHul4]AoFoBopa: neperoBopHan cuna 6uma iBHo Bbrr,ile..

l,{ao",Mo114r,,,gnpocrrb, rHe crruJKoM nn croxeH, rprrepr,rfi
6anqnca, peperoqopHhtrctin. r fip6s4sM,, qro €ro npx Me-
Her:lie'Moxer Bb.Bqarb rptA rcloxxocTefi ..$lo,AaKe- :B', Aarr-
noM,lHpoel(,Te,r npeAraraercq,, BBgciTl4 r, MHoro -noAo6nsrx

o6rqrax ycfoerfi; -uoenulrx oqeuovnrrfi xapaKr€p (eantu

TIMA HOMEPA: Pe$opma rpaKAaHcKoro
3aKOH0AaTefl bCTBa. BAKHeTUJUe il3MeHeHilf,

xorR, 6sr.. BBeAeHHe',nprHtllrna go6pocoaecrHocrh).
fio6asnexre K oroMy cnncKy uHcrvffWa neperoaopxorl
c]4nbr,, Ebrrnn[rT BnonHe lorhqecKl4 gonycTt4M btM ; Kpoue
TOrO'r Mbl BOe'paBHO He CMoxeM OpraHr€OBarb AoCTarOq-
Ho' roHKoe perynupoBaHile 6eg BBeAeHTR' noflo6Hbx' KpH-
TgpheB; l4nale, ecnn up'Tvi no HeMeqKoMy nyrt4 ru,pa3Ae-
nrTb KoHTpaKTbl B qacTr no.qBepxeHHocTH.KOHTpOnlO 3a
pa3MepoM xeycrolrn ua o6ulerpaxgaHcKre r KoMMep-
qecK}le; TO Mlil,,n94yt1"t'HeKOrOpyO npoCTOry B npxMeHe-
Hl4H, r B TO"X€ BpeMR,COS.qaeM yCnOBl4e, HOOsI{ee geHrtft
' underinclusive. (He Aoer[ raan4nil nonltrill(o-npaBoBblx
qenefi' e 'nonuofi. nepe) xaparcrep: Begu,no6bte,KoMMep-
caHTbr npr raKoM noflxoge rrxuarlrcs npaea rpe6oearu
cHr4xeHnt Heycrofrrt,tr,,Hga-arrat4Mo or roro; rtro B prAe
cnyqaeB cnpaBegrlrBocru rpe6yer 3aulrl4rb, HanpxMep,
M€lnbx r npennpra uruarenefi , Koropbt M Kpyn Hbte saBogbr 14
xongilHrx :HaBnsbtBapr npocro ApaKoHoBcKne' urrpa$sr,
HanpilMep.neHr B,pagMepe !l-2o/o B fle1u 6ea,xarrx-nlr6o
uJaHcoB orKnoHurb AaHHoe ycnoBre. l-orogsr nx Haut4
cygbr npor4rHopr4poBarb 3au{}rry cna6oi cropoHbt B raKrx
cnylanx? Mrt gyuaela, qro xer.' B peeynbrare. eygur 6ygyr
BceMu npaBgaMu n HenpaBgaMr hcKarb nasefixr, gao-
u{re ]IM..:npaBo He:, np]4MeHfiTb..oro ycjloBre goroBopa,
HanphMep Bocnonseyorcn, KareFopxei go6pocoaecrro-
oru: Mu xe'npeflflaraeM B qenf,x rpaHcnapeHrHocn4.14
RCHOC.TI,I' npaBOBOrO perynnpOBaHnf,r BKnpi{l4Tb BO3wK)X-
lrocti; "cH'4x€t nn xeyoroirr,qatl<e no KoMMepqecKnM. KoH-
TpaKTaM npf,Mo B TeKcr saKoHa. ero cgenaer Haue rpaK-
.qaHcKoe 3aKoHo4arenscreo 6onee BocnputaMqrBbtM K
peanns&rxrsHr: c ogxoi cropoHbt, orBaflur cygbl,or BMe-
:uJaTenborBa Bi cBo6oAy AOTOBOpa TOM; rr[?lnpo$ecc]to-
HanbHbte n paBHbte no chnaM KoHTpareHTbt-npe.qnpuHr4-
Marerlh AonxHbt necrr, 6peun co6creeHHutx npocqeToB, t4
HegooqeHKu pl4cKoB,, arc Apyroi',- ocraBhr,TaKyrc,'Bo3-
MOXHOCTb TaM, rAe IcnpaMeHue cyAoM npocr{eToB npx
$oplrrynupoaaHhn )rcnoBt4fi, goroeopa, o6ycnoanexo orpa-
HrqeHHblM14 BOSMOXF]OCT'Ml4 AOIXHnKA Bnl4rTb Ha COAep-
xaH]4etKo]npaKra. .. ,

i hlo,,Henbgq :He,npugHarb, r{To, ofiog or,HeMeqKoro
Bapuanra h fro3eonsHne cygaM cHr4xarb .Heycrofi -
Kr4r B.rcyry6o KoMMepqecKnx KoHTpaKr.4X npr4 lgBHoM
FropaBeHCTBe ReperoBopHbtx cnn cffigaer onpene-
.l eHHr;le, CfiOXHOCTI4 B npaBonpnMeHeHnHiijlogToMy
c, qenrn, c6anaHcrponahl af, caryequn npegnaraeM
npHSHaTb, qTO B CAenKax; Mex,qy KoMMepqecKuMH
.opraHr3ar{HfiMil paBeHCTBO neperoBopHbtx cl4tl
npesroMrtpy.ercf,; a o6parHoe' no.q,Rexil? [oKasbF
Bartr- goJlrfi t4 Kt; )<o[aroi crByrc qeMy o cH HxeH H il
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XYPHAJ] *3AKOH'
Nll 5 MAfi 20*9

HeycrofiKH. 9ro a xaxofi-To creneHl'{ cnoco6H0'CTa-

6unnsuBosarb Bonpoc o KBann$ilKaquu KoHKBeT-

Hbrx ycnoBhfi o neycrofiKe B KOMMepqecKnx KOI{-

TpaKTaX, AaB CyAaM HeKHft (RKopHblfi) BapUaHr

KBanHsnKaqyM, N1A 'OTCTynfleHuR Or Koroporo

orBeTquKoM AOnxHbl 6uru npeguFBneHbl cepbe3-

Hbre apryMeHTbl.

Peannsaqns npegnaraeMoro nu$SepeHq[poBaHHoro

nonxoAa Moxer cHerb cepbe3Hoe nport4Bopeque B npaBo-

eofi noruruxe. Korga Mbl BcrpeqaeM cnryaqulo cHloKeHt,tf,

Heycrofixn, eKflPqeHHofi a xpynnufi unaecruqroHnutil

KoHTpaKT Mexgy paBHblMl4 no cune r npaeoeofi rpaMor-

HOCTT4 KOMMepqecKilMl4 KOMnaH rFMh, Haula qu BrnucTl4qe-

cKat ilHryuqnf, nporecryer u Bo3HrKaer xenaHre soo6u{e

cr. 333 fK PO ucKntoqurb. [4 xao6opor: B cnyqaf,x' KorAa

MOHOnonncT nb|TaeTcg BSblcKarb c MenKoro nocTaBu'lrKa

HaBFsaHHyrcl nocneAHeMy ApaKoHoBcKyn neycrofi xy' pyxr

caMr rf,H)rrcn K cr' 333 l-K PO u oxa yxe He KaKerce

cronb He nylr<Hofi. 3ro nporueopeqhe npoqe Bcero npn-

M14pl,1rb saKpenneHreM B npaBe Toro caMoro KpilTepus'

xoropstfi ornrqaer .qBe. BblueonucaHHble cnryayn, -

ypoBHF neperoBopHofi cunu. B rrore cepbesHbrc u paa-

Hbre no cBouM neperoBopHblM cunaM 6[3HecMeHut e

cBor4x oTHOUeHUex cMoryr npeAycMaTpuBaTb KapaTenb-

Hbfe no cyrra neycroilKn AnA nonyqeHus HyxHblx rapanrnfi

Ha.q,nexaqero ilcnonHeHun (nanpruep, B aKq[oHepHoM

cornaueunn), se 6oRcu roro, qro cyA cBeAer gro o6ecne-

qeHlle,K Ml4H1,'tMyMy. A rpaxgaHe, HeKoMMepqecKhe opra-

Hnsaquil, MenKre 6rgHecireHu r Apyrre KoHTpareHTbl,

oKasaBul4ecs npu 3aKnpqeHun KOHKperHoro noroBopa

cna6ofi croponoi, nonyqar uaHc' ecnta AoKalt<yJ seHutfi

pa3pbrB B neperoBopHblx cunax' nonyqrrb Eocryn K 3aBeT-

HoMy MexaHrcMy cHnxeHun neycrofixt't.

Ho sagaqa raxoft graS$epeHquaqhh' cneAyer npr43Harb'

He caMan npocrag' ytll4TblBaf, To' qro Haue npaBo''B ornr-

qhe or pasBurblx npaBonopnAKoB, AO Cl4X nop npaBoBoro

xHcrr4Tyra neperoBopHofi crnut He SHano u AaKe He

rMeer AnH Hero ycroeBuerocf, repMl,tHa' floerouy x

3aKpenreHrp sroro Kprrephn B cr. 333 fK PO Ha.qo

orHecr[cb rpafiHe BH[MareflbHo' B ugeane cneAyer npo-

aecrr rny6oxui xayvnulfi aHanu3' pa3noxrB Ha KoMno-

HeHrbt flaHHbtfi +alirop h npouHBeHraprcnpoBaB' Bce

ocHoBHble cflyqau, KOrAa HaAflexrr roBopl4Tb o f,BHOM

pa3pblBe B neperoBopHblx cl4rlax'

Or ce6n ntalltb Fonpo6yeu: npeg-noxtarb nplrMepHrti cnn-

coK TunuqHbx curyaqui, Korga t4Meer cMblctl npe3pMl4-

poBarb RexHfi paspblB' B neperoBopHblx c[nax npr

3aKntoEeHt,t]t KoHTpaKroB. Bo-nepasx, c.qerKu c KoMna-

H14f, Ml4, 3aHuMaoquMn AoMl4Hl4pylol4ee nonoxeHhe Ha

"pbrHKe, Bo-etoputx, cgenKta, 3aKnnr{aeMble xorn n He

c MoHononrcraMu, Ho nph orcyTcrBl4l4 AOCTaTOqHOTO Bbl-

6opa noreuqrarbHblx naprHepoB g.rts ognoi 143 cropoH

(xan pruep, cgenKn, c yqacrtleM Ko MnawAh', o6naAapqrx

qe$taqurnuur pecypcaMra)' B-rperunx, c4eflKr, Ha

saKflp.{eHue Koropblx y oAHorl rc cropoH no o6ueKlne-

HbrM nput{t4FtaM 6bno cnnuHo ,orpaH[qeHo BpeMf,' t{To

nHu€rno eTy cropoHy BosMOXHOCTn BecTu ru{aTerbHble

neperoBopbt (cgenxr, saKnoqaeMble B qpe3Bu'{afiHrx

r4n14: r4Hslx noAo6Hutx o6croRrenscreax): B-rerBeprblx,

ny6nnsuute AoroBopbl. B-nRrutx; cgenKta Mex4y KoMMep-

"a"*r", 
opraHil3aqrgMu c KapA[HanbHO pa3tltlqaloqr-

M14C9 SKOHOMrqecKuMl4 BO3MOXHOCTnUU (Hanpuuep'

MexAy per[oHaflbHblM ManblM npeAnpl4f,T[eu u rpagoo6-

paoytclll1l4M rou6nxarolrt). Sror cn!4coK, KoHeqHo xe, He

saxpurufi r B qenoM npruepHutfi, a noroMy Moxer

a ganuueftu.teM yroqHf,Tbcn 1'l l43MeHetucn, Kpolle roro,

rMeer cMblctl paccMaTpuBarb BbtueyKa3aHHble nprMepbl

KaK OnpoBepxl4Mble npe3yMnqur.

C yrerou Hegopa6oralHocrl4 l4Hcrl4Tyra neperoBopHblx

cun npennaraeM BBecrr e l-K PO noHerhe' KparKoe onpe-

neneH]4e'f,BHOrO HepaBeHcrBa neperoBopHblx cun 14 npu-

n,tepnutfi nepei{eHb cnyqaeB raKoro HepaBeHcrBa' Sonee

nogpo6no gaHxufi vtr,crnryr pacKpblBarb noKa He crol4r'

ocraBnB cyge6Hoil npatfiuKe BosMoxHocrb npucMorperb-

ce K HeMy u npu neo6xoArlMocrl4 Ha cnegyouleM Kpyre

KoppeKn4poBK[ rpaKgaHcKoro 3aKoHoflarenucraa 6onee

AeraflbHo yperynnpoBarb B reKcre fK PO c yqeroM HaKo-

nreueficn nPaKTl4Kl4'

B saeepu:en[e reMbl npegoxt4M Hau BapuaHT Sopttty-

nHpoBKt4 gononxexrft x cr;333 fK PO ("Vuexuu:elre

neYcroixn',):

*CyA He anpaBe cHh3l4rb AoroBopHyo ueycroilxy, ecnu

TaKaH Heycrofixa eKnoqeHa B AoroBop, eaxnnvaeuutfi

MexAy npeAnpnHhMaTengun npu oTcyrcTBt4H FBHOrO

HepaBeHcrBa neperoBopHblx c14n Ha MoMeHr ero 3aKnp-

qeHuf,.

B cnysanx, He no.qnaflaoqfi nog peilcrsre npegbpyqe-

ro nyHKTa, cHtaxeHre cygoM Heycroftxh gogl'roxHo, ecnil

pa3Mep Heyeroilxtt RBHo Hecopa3MepeH nocneAcrBreM

HapyueHun o6Rgarenucrea' B gaHnoM ctlyqae no xoAa-

raficrsy AonxHnKa cyg BnpaBe cHnsnrb pa3Mep xeycrofi-



TEMA H0MEPA: Pe$optrla rpaxgaHcKoro
3aKoHoAarenucrea. BaxHefiune t,t3MeHeHllf,

Klr Ao roro ypoBHg, xoroputfi c yqeroM Bcex xMeoqlilcn

floKasarerbcre Oyger paqruHg coorBejrcrBoBarb noe'neg-

arrrt" HapyuJeHne. llpaeou 3af,Bhrb raxoe xogaraficreo

ne o6nagaer AonxHt,lK' rMeeuJl4i B MoMeHT 3aKntoqeHtag

goro"op" gexo 6onee eutcorrfi ypoBeHb neperoeopxofi

cilnbt,

Flergq HepaBeHcrBo nqp€l--oBgpHblX . cl4rl :i rlPg4craBnFer

co6ofi 3Ha.{ttrensnufi pa3pblB B BosMoxHocrnx cropoH

peanbHo Bnuf,rb Ha coAepxaHre 3aKnoYaeMoro AoroBo-

pa B crny AoMxHxpynt4ero nonoxeHun ogxofi t€ cropoH

;; 
-#;#;;;o,li"t'pr,r*"' 

orpaHrqeHrioro eucopa

noreHqltarbHblx KolITpar€HToB, qpe3Butqafi nsrx o6cron-

r.,enug.T-i-g daMloHeHrs AoroBopa r uHblx npllql4H HexBarKn

BpeMeHX A'lt BeAeHng Tu{arenbHblx neperoBopoB' tBHOro

HepaBeHcrBa eKoHoMl4qecK[x Bo3MoxHocrei cropox' a

paBHo Apyrrx nogo6nrx o6crosrenucts'

flpn erou, ecnh taHoe He npegycMorpeHo 3aKoHoM' npe-

3loMl4pyerc9, qro npu 3aKfloqeHru AOTOBOpa cropoHbl

o6nananvr paBHblMt4 neperoBopHblMll ct4naMr' a Hanuque

fBHOro HepaBeHcTBa neperoBopHblx ct4't AoKa3btBaeTcfi

"t"p"""r 
t'-"o"tafi craynqel o cH nxeHuh neycrofi xt't "'

. , . . , . '  
t t  t  

"  

' : 1

MexaHral,m npnueneullf,,'o:Ti 333 fK'FO :

Kpoue roro, cnegyer cgerarb HeKoropble AononH[-

TenbHble yroqHeHu*caMnx npeAnoxeHrfr , 3anoxeHHblx B

Flpoerre orHocl{renhHo cr. " 333 l=K' PO' fl pegnaraerQs'

nanbMlttltM,,r,gan-pe-rilTb cygy caMocrofrerbHo gTaBrrb

Bonplg o cHl4xe.qlrn ueycrofiKr,I sanpernrb cHlxeHne

il;;;;;y0t".9-. c iinr'*a ripennqxenranMu cror4r co-

*rit.t. tto eor ApJroe npeAnoxeHne - no nepeKna-

AbrBaHhto 6peueHu AoKagblBaHnt Hecopa3MepHocrx Hey-

crofixu Ha AonxHrKa - rpe6. yer yroq.HeHun'-. 
":r:-.'.I --- ':-:. ', l i

e.rar irgei,lqKg;.oe,iqac sAKpennoHa a .t4ttQopuaqnoHHoM
nrcbMe FlpesrAl4yMa BAC PO or 1 4'07'1997 Ne 1 7 "O6eop
noaKrltKh-npuMeHeHnR ap6rrpaxxutMt4 cygaMn crarun 333

t-paxgancxoro KoAeKca Poccuficxofi Oegepaqrra" (n' 3)'

ri;;t;t ,"t".o npaBa oHa He HoBa' ogxaxo nph ee

;;;;##; 
"u 

ypo""" FK Po orcAver npoaHanrcupo-

Barb nocneAcrBrn, K KOTOpbIM oHa nphBefleT'
- - - . - , - " ' t ;  , " ' ' ' . '  ,  

' t : .

l'lepeu[: AoKa3arb'f, BrryK] HecppasMepHocrb HeycTofi Kr

gonxeH AOI|XHhK.

Bropofi: ueycroiry cne$/er colsMepsrb c nocneggTBl4fi-

Mr HapyuleHnR' Hanouuto' '-qro no r€KCTY':GT' 333'FK Po

eHloKeHtrlg BosMgxtq,,ponn'teycroi6a'eBHo Hecopa'qMep-

xa taueHno nocneAcrBl'if, M HapyueHrf, '

TpeT4fi::: Ka{; p4H€9 IIOKa3OHO:B oAHOfi t4g HauJ-vlx.KHnr'

r, noeleAotenfM HApyueHrf, orHocRTo.E'S neP9Jlo oqe-

pegs y6unxr xPegnroPa''

BseAeir 3Tr :Tpl4 TeSxca B KaqecrBe rcxotrHblx AaHHblx

h,. pacQMoTphM :,Cl'-flyaqrK) cnopa' o copasr4epHocrx Hey-

creirn,raK.urpoBylo uogenue. llonunaeuct cMoAennpo-

Bar- RQBg,AeHne yHgcrHl4roe grofi ilrpbl, ''no6bl nonbF

rarbce noHFrb ee,BHy'rpeHHloo norfi Ky'

Gpaey,6pocaer,cn B rfia3a f,BHoe nporl4Bope.tle. Ecnl,leoe

rpnreshoa,Bbpnu, ro usea o, Bo3I9xeHI,6f 
":Aflii-

3blB0Hl4fi rH? AOJIXH]4Ka' Bblrnf,AvlT HOCKoIIbKO' CTpaHHot4'

)Altruteafl TOr YTg 'qOixHnK FpOpTO Hg B,'COCTOFH14]4 SFiaTb

oE y6utax Kpe-AllTopa' a cne,floBarenbH-oi HlrKorga He

cMtxer AoKa3oTb : HgCopa3MepHocrb'

l4e oxasaryroro Bbr'TeKae.T BblBoA o roM' qro BogroxeHne

Ha AonxHrKa 6peuexr 4oxaablBaHma He Moxer'osHalarb'
qro oH AottxeH AeIcrgrreiuHo AocJogepHo lloKarsarb

He-copa3MepHocrb, Bce;:tnp, uoxer rpe6oBa:rb oro 6peus

or AOIXHnKa 7 npeficrap!{rb B: Cyg rxnorernveerril'pac-

rery6unroe fpeAlfropa' T: e. rex y6unxog, Koropbe Kpe-
' 
Aaop, 

"ot, 
6bL, !-lofi ecrn Rpr raKoM Hapy$el,''l4l4' Tepuux

(pacrlerr' He:,AOrD|(eH.FBOIlrru a ea64.ry<,qeHile: KaK npaB[-

'lo,,-tll4qero, KpqMe cpaBHeH4F CTaBKn neHh' cKa)KeM' co

,crraerol pgsrauanorpqBaHne KaK HeKYM ycnoBHblM opheH-

Tr/lpoM, [OnxHrK H9 B COCTORHI4I4 npnBecril B, KaqecrBe

apryMeHToB. A'norouy rpe6geauue' or: IQID(HI'IKa: qero-

nn6o 6onutttero 6yger l€AeBarenbcrBoM Hafl SApaBblM

cMbtcnoM, raK KaK npll 6onee crporoM noflXo4e K noHhMa-

HHo cvTt4 6peueuu AoKaSblBaHht B gaHHoM cryqae Aonx-

,r* nrt"*e Bo3MOXtloCr-t4 ene'lllt{pOBaru r<'cr;"'333' llK

PO, e ro BpeMH KaK ero npaBQ AorDKHhKqr KaK pKe oTMe-

;;-t-t*t -n 
"e" "-taio,p"oytvtttofi' 

qeo6xqgrl4o-

,crbto.. Brrore ecnn MbtBqexe xgrt4M ocraBwt q$epJ:npr-
luenenrR An* fi. 333 fK Fo, to npocroBblH)QxAeriu flon!:
.qftff b,r-4Kg-Q.nqlluMaHl4e6pgueluAoraeblBaH[f, ',CornacHo

Gpaenug rPll'r.e9!,'lcf, : ;

"''Kapaneroe A'F. HeycrQlxa raK cWAcrBo sat4vtry npaB KpeM-

. ,o'pa a poccufrcxou n sapy6exnoi npaae' M'' 2005'

" lloglto6uete o npuMeHeHuu reopuu urp KaK MeroAa npaBoBoro

aHanusa cu.: Baird D'G., Gertner R'H', Picker H'C' Game

;';",y-";;' ;;"8i. r e A'.
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1,X(YPHAII *SAK0Ho
tttl|'$ Maft zcts

KoTopoMy AOrlxHi4Ky. AoeTaroqHo'6yAeT, noKa3aTb' Heoopttii-
MepHocrb HeycrofiKil n4noren4qecKlM y6bFKaM Kpbgrno-
pa, T, e. reu y6urrau, Koropbte pasyMHo MoxHo 6suo 6ut
oxhnarb, B coorBetcrByo|]{l,lxirydtloenHx nnn xotopsie
o6brqHo BbsHraraor npn TaKux HapyueHunx. A oro SHaqrfr,
9TO flnf, r Kp6[[ropa;,pxco9t4tHBaK]qero Ha noflyqeHl4e''not1'
Horo pagMepa ueycrofixr, rax 6st Mbt roro Hla'xoTenil,
Bonpoc AoKa3uBaHns ceorx y6rmxoB o noBecrKl4 AHs He
cHl4MO€rCfi :: ECnn on' 6yAerrHccllBHSlM,'fO Cy[y H]4i{ero ile
ocraHercni'KaK nprHerb 3d ooHoBy H4E0Terl,lqeoki{[ paoqer

flonxH]4Ka'il coorBercrBeHHo cH]l3r,lTb l{eycrofiry; A'IFlnpo-
rl4BOCrOFHr4R OrOMy CqeHapu|o KpeAlnop BbIHIDKAeH npe[-
craBrrb BcrpeqHbie' AoKa3aren'bcTBa :'cBol4xl y6blrKoB.
lllpureu KpegmopMoxsr npegcraBtnb KaK peaflBHblmlpac-
qeT oBOXXy6bfKOB, raK u 6onee c6anaHcnpoBaHHbtfi rlano-
refiqecKrfi pagqer, pacqeT'y6rnxoa, Koropbl6;6peAHe'
crarilcn4qecrrfi xpegrrop Ha dro Mgcre noH6c"6bl'
Hanpuuep, AoKasarb ceor y6urrn or HecBoeBpeMeHHoro
nonyqeHnn rgonra, r orcyrcrBun,xexbropofi 'clMMur, xa
ceoeu cqerd, nparrrav66rcn';HeBoguoxnor' fl@rouy KpeA]4-
Top B cr{ope o CHt4xeHl4t4 HeycroiKl4iMox€T fiporuBotloc.
TaBrrb @bnKe gorlxHl4Ka s4',pasuep craBKu'pEtDl4HaH-
cr4po-BaHr4f, 6onee a,qeKBaTxutfi rnnorerrteec$nn pacqer,
HanpnMep, cousuepr'B yFioBeHb neHefi"He co oriarxofi
pe$uxanoapoaanm Ll6, a co cpeAHrl'lr craexaMr 6aH-
xoscn4x npoqeHToBl no KparKo0poqHblM:'Kpe[hraM B oKoHo-
rnuxe;, xoropuE Ha nopnAoK Bblulo ypoBHH craBKI4'pESilHaH-
cl,tpoBaHun l-lEio; Taxre' xonrpapryMenrul' BnonHe npnMe:
nuuui. Teu xe uexee $axr ocraercn $arcrorvrl fiptlMeHeHl4e
K BbiuleonrcaxHoil crryaqur ofleMeHrapHofi reopftt4 rrp
nol(a3blBaer, qro'caMa IorrKa AallHofi rarpoHofi MoAenl4
npl4BoAr4T K:rOMy, t{To ecnl'| Mbl xenaeM ocTaBrTb ll'|q
cr. 333 fK PO KaKyo-ro csepy npuMeHeHhs, ro AotlxHbl
6pel,rn goxaeb|BaHtlf, : copaguepriocru Heitotofi kt4 rpaenp6-

Aen9rb'mexAv cropoHaMlr:''Kpe[riop' xe oKa3bl6aercs
I oaracryo, aurHyXAeHHbtM' e' ioi' nnu uxofi SoibMB AoKaobl-
Barb oBol,ily6btrKl4, BogHr4Kr.uiae or HapyueHhs. ' 

' ;:

Henosuuaune sroi norrrd qacro cogAaer noxHoe Bneqar-
neHhe, qTo ennHcrBeHHbtMi'aliHoBt'lt4xol, clrryaqtlt4 60 ctltttil-
KoM qacrbrM',ncnorisscjedureu cygeutr crl 333 fK PO
Rmrlorce cepAo6onunue cyAb14 co ceoefi cKnoHHocrbn npta
nro6ofil,so3l,roxttocil'orpaHuqraaru ceo6ogy gorodOpa l,l
gaqrqarb AonxHt4KoB. Ha cauou Aene fleno 3Aecb ronbKo
orqacrr ' a 'cygunx 'r4 '' r,rx ynacnegoiassoM t45' cosercxofr
onoxh qetaKrn,{HoM'rtorHoixe}lt4t4 K' 6asoBitMi npaedautth

, npl4tlqhneM: pBlHoqxoi, oronoMrKl4, B ToM;lqucrg i( npt4l{ql4-
ny,'OBo6oAbr AOfoBopa:;B sxaqrrenusoil G{eneH]4: oi{n/aqrn
,o6tlfbntiettn npodronaccreHuu nolriegeHneM KpsnrropoB;
'Kd'toptsie BjorBsT Ha xohfiaflaTBa Aoro{(}{fi KoB (l{d6epeM Bo
'BfthttiaHtae'Gttyqail; Korna oyAu cnnxdpr,iieyerorKy no co6
crgeHr-rofi,trHlquaruee) h hx ccbmKr, HanprMep, 'Ha pagMep
craBKr peQr4HaHo4poBaHne [E xar oprexrtap ArF cHlat<e-
Hri neHefi npocro qeifislofcf, i3a- npuHlll4nl'cBo6ofldi'Aoro-
|BOpa KaK ga.A6TCl(yK) coclry l4nr'r,orocnoBHo tBepgtno:ToM'
.{TorHeydroflKafla,oaMoM nene copa3MepHa. B raxoid evrfya'
'4hr; , Kor.Aa|: A[t l)}iirl4K nBuBefl rilnorerrqboKhr ,padler .:x
cpaBHun ]r;6yorofiKy;,oKaKeM' co craBKoi rpesl4HaHorBoda-

nlrn HE,hnu"'b rKaKoi-nn6o uttoil: ycrloBHofi ' Benl4eut{ofi ,
ia KpeAnrop eior'pacqbT He onpodepr, ro, cyAy'Hl4'{ero'Apy-
,i'oro.He. ocTaetcF, .KaK ype3aTb' HeycrOiKy,B c69314 o,ee
Hecopati,lepHodrblo reM Boo6paxeeMuuu nocnegctelira
HapyureHr,rn, xoropule'6unt,t B'cyge npogeMoHcrpl4poBaHLi;

florert,ty xe xpeAn opbrraK',nacehBHbr t4 c'xeoxoroi goxa-

sbiBadTcBoi4 y6arxu? i. :;

..npH.{hHbl gae. G:,qgrrofi .'gropoHdt; BbtyqeHHHld,Fla
nau.rnx yqg6H!4Kd(, oHt4' BepRT,' a rol.|Hee,' xoTflT
Bepurb B To, rlro xeycrofrxa reM Lt ornhqaercf, or
BgbteKaHufl y6urros, qro HcKnrcqaer xeo6xopu-
naocru,rax' Aoxeissraarb. O' gpyrori cropoHbl, ol{u npo-
cro He yMelor AoKagbtBarb ceon y6um<n. Kax aepno
rofMer{eFlor.B ApyroM Mecre flpoerra, ucKt4 o'B3bi-
:cKaHntl y6urxos B HauoM npaBe'B orlll,tt{He or
rtpaad pasararbix crpaH pegKue rocru. FcrecrB6'HHo,
.tro luKaKnx MeTogl,lK 14x ,qoKaSbBaHHg He Cyule-
crByer, C xnuu He gHaKoMbt cy4bu, ux He npeno-
garclT cTyAeHTaM, H B 'frore Bce yqacTHrlKl,l cygeG
,Horo'npoqecca'6onfcn y6bixoB KaK orHt.'TaKilM
' o6pagou, Mbtrumegli,t neqanBHylo KapruHyj y6bnKu

[oKa3b|BaTbihdul]a opucrbl He yMelor; no3ToMy' Ll6fi-
nsrcics sa neycroftru. Ho nnn coxpaHeHut Heycrofi-
KH B r4sHaqanbHoM paSMepe Bce paBHo MoxeT no-
rpe6oraruci goxabttsars ceOfi y6urxra. Hexelague
gaMeqars eror€arrknp'6rfi' Kpyr'j! fiBhqilHa'qaorblx
eosuryqenui KpefluropoB, cronKHyBtuuxc{ c reM,

,cyg';iHrasun pasMep HoyorofiRi,i.

Ecnta ace rak, toiAa'moryr,cnpOcrrb:: B '{eM"xe'tirbicn

BxnroqeHt,tf, xeycrofixu B AoroBop, ecnta Kpeghropy Bce
paBHo npugerce floKa3btBarb cBol4 y6unxu Aile roro,

1o CM. o neagexbaruocrn craBKu peQnnancnpoaannn'Ll6 pn
onpeAeneHnf, ypoBHf, orBercrBeHHocrn AonxHnKa: Kapa:
netoa A.l. Onrnunsaqua flpaBoBoro pexnMa npoueHToB
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TEMA H0MEPA: Pegopma rpoxgaHcKoro
3aKoHogarearcrsa. BaxHeiluue [3MeHeHt,tt

qro6u ,yAgpxarb rcycroixy Ha AoroBopxol,r ypoene?
floclap-aerace,.erBen4rb. :

' ' " ' l

Bo-nepsrx, Ha caMoM flene pa3Hxud Mexg,BsbrcKaHr4eM
y6urxoa n aeycrolxn He raKan yx u orpoMHar, KaK gro

nogaercs B, HqKo'ropbrx, yve6n r xax, rpaxgaHcKoro npaBa.

Bo,-etoputx, crgt4T HanoMHr4Tb, Ltro,corracHo.,HOuIt4M

n peAn oxe H hf, M B KotrpaKT€x na prHe po B, ocyu{eQ-r.Bn F lo-
tqr4x,, KoMMepqecKylo., AefiTenbHocTb, l,t SaKnloqa|o|llhx
AoroBOp npr! oTcyrcTBl,lll:ffBHoFo HqpaBeHcrBa nepero-
BopHbtX o4n..Bonpoc o6 y6umax h.copagMgpHoGn't :Ho:
yorotrKr, npocro He .Bcraer, TaK KaK,Heycroixa Br ToKrX
cnyqasx npocro ne uo;<er,6urrb,cHhxeHa. .

: : .
B-rperuux, ecnr4 B@ X€r oHt'ixeHr,1o .xeycroixr gonycn,tMo,
TtqarerbHocr-b Aq6agblBaHnn y6unroe npx.l4x BgbtcKaHnu
HaMHofo Bbrlrte, teM roro,Tpe6yer npoqecc nogrBepxggHr4f,
copasMep+rocn4 neycrofixn"',VxaeaHne B cr.,333 .l-K PcD m
T,Q,.,HTO:,flIlf, CHrXeHilf,r HeyCrOfi Xa igOnXna 6rrs RBHo,Heco-
paOMepHa:nOCneACrB[eM HapyueHl,|f, nO3BOJIfi€T Kp9fll4TO::
py npeAcraMfrIb He roeHbre, a npnMepHbte pacqeTbt 14 Aaxe,
KaK )0(e oTMeHaflocb, AaeT Kpe[nTopy npaBo @bnaTbcF He
ua.$amrrecKre, a Ha cBotd rhnorernuecxne yQunxu. 9ro
3HagrrenbHo' ynpoqaer npouecc AoKaSbtB€tHl4f, ;

B+{ereeprux, pa3Hnqa eqe r B ToM, qro B cnyqae nphHs-
rue npepoxeuni flpoexra ney,croixa. 6yger cHilxarbct
rofibKo nplr.H4n[.!+4]t npocu$u gon4nnra, Ecrr xe,ror ne
nonpoct4T cH rd3t4Tb HeycroiKy, i To 14 Bonpoc noflTBepx.qe-
Hrf, ,ee, copaSMepHooTr4 npocTo He Bo3Hr4KHeT.

B-nnrutx, :ecnil Kpef,u.Top He oMoxer nogTBepgnrb.copa3-
MepHqcrb HelcTofiKil, To oTo.He 3t{aqhTr qTo oH,H}|9€FO H9
noryqr,tr. CyA ruoxe-r npocro cHrgrrb xeycrofiry;, a, ro
BpeMn KaK B Cnyqae oTcyrcTBl4f B .qoroBope ycJ]oBl4f,
o nqycrofire,t,t, nonbrKe BsbrcKaHrr y6srxoa KpegilTop,
ecn14 He floKaxer l4x pagMep, He non)lllt4T Hl4qeroll.

Haxongq, 'g-tt tecrbrx, Aaxe ecnlr oygr BnpaBe cHngrrb, Hey:
cronKy "n Kpegrrop He..npeflbfi Btan HnxaKxx,AoKasare4bcrB
nocneAcrBhfr HapyuJeH[f, , To eTo,Ha ]rapaHThpy€T €o cHl,r-,
xeHhq. Cxuxeure ueycroilxn - ero, KaK BepHo orMeqaer-
cr 18, f:l poeKre'i' ne o6nSaxuocrb cyAa, a ero AucKpellhot'tHoe
npaBo. BycnoerRx, Korga y oyga ecrb lonbKo Funorerrqe-

cKIf pa-o,{er nocne4crBnfi HapyueH!4f, , npegcrasneHHufi
AoJrxHrKoM,,:ero y6€At'fr€nbHocrb KaK.apryMeHTa B non$y
cHnxeHuf, , HeycrofiKu,ace paBHo oqeH]tBaercr cyAoM l4cxo-
AF.r4s,BHylpeHHef , rHr)fr4qr4w A y6exAetnil. flosrouy ggxe
npn naccxBHocTt4 KpeAilTopa cyA MoxeT ocTaBlTb He-
ycroixy B AoroBopHoM pagMepe, nocr{rraB pacqerbt Aonx-
H h Ka HegopTaroq H bt M t4 n nn ne-y 6e guren bH bt M t4.

ll !4uexxo B 9n4x nonyroHax saKntoqaercr pasHilqa

ll Mexgy HeycrofiKofi n y6umxamu, a orHrogb He B

ll xecrxori KoHcrarauun orcyrcrBun xeo6xognuocru

ll Ronaeuraarb y6bffKr4 B cnyqae Hannqilff HeycrofiKh
ll B TeKCTe AOrOBOpa.

VqffiHeaR ece cKa3aHHoe, npegflaraeM ycrpaHurb ug
fl poerra npeAnoxeHre Bo3noxrrb 6per.an AoKa3blBaHuR
HecopagMepHo.cn4 Ha noJIXHl,tKa. Hecuorpn Ha ro, qro
gra HopMa yxe 3aKpennexa a l4x$opMaqroHHoM nncbMe
flpesn4ryua BAC PO Ne 17, BKnloqeH[e ee B reKcr
l-K PO Moxer 6srs aocnprHrro cyAaMh raxrn o6pasom,
9ro AonxHuK Aetrcrar4rensHo AoflxeH AocroBepHo AoKa-
sarr necbpaeudpxocru, a'aro] xax yxe 6bno no,.aJaro,
npocro HeBo3MoxHo H npuBeger K ToMy, qro cr. 333 fK
PO nepeiiraner nprMeHerucR. l-oroe nr BAC PO ne cnn-
xaiu paeuep neHefi, cKa)KeM, B 3o/o B,qeHb 3a npocpor{Ky
nnaTexa; KorAa.oTBeTqrKoM RBnseTCR raXOe-Ur6y4U
rocyAapcTBeHHoe yqpexAeHhe, He r4Mepu.lee Bo3MoxHo-
crra hocioebpHo AoKasarb Hecopa3MepHocrb Heycroixn
r nocnegcrarfi HapyueH[s? CoMHeeaocr. Tax saqeM
garoHf,Tb ce6n e yron? Ily,rlue Aannurfi Bonpoc B reKcre
3aKoHa He perynrpoBarb, a Ha ypoBHe cyge6Hofi npaKrr-
Kil Ha KOHKpeTHbX np[Mepax nOKa3aTb, LrTo, KoMy n cKa-
rofi crenexsp iqocToBepHocTx cfleAyeT AoKaSbtBaTb.

Heycrofi xa sa HercnorrHeHne

Eqe ogno'npeAroxeHre flpoerra - ycraHoBr,rrb HecHr-
xaeMocrb Heyctofirr, nponncannoi B AoroBope raKrM
o6paeou, qro se ynnara npeAnonaraer npeKpaqeHhe
.qoroBopa. 3gecu uut cranKrBaeMcn c oqepegHbtM TeM-
HbrM nHTHoM B HaueM rpatqaHcKoM npaBe - xeyooi-
xori,r aeurckanlie xoropoi HecoBMecrHMo c coxpaHeHl4eM
floroBopa B cnne n, cneAoBaTenbHo, npeKpaqaer o6nga-
TerbcrBo AonxHnKa. B oflxoi t4s cBor4x pa6or uu yxe
noAp06Ho ocraHaBnli Ban rcb Ha AaH HoM r ncrr4ryre12.

" Oguo ytoluenue: 'Ta iocne4Hns pagHuUa npof,Bnf,erc, B paM-
Kax: AeicrEpt4ero npaBa. Eann 6yger npnunra. ofluo,Hs flpafl:
noxeuutl fTpoexra, ro u B anwae npoBana KryAnropa, nbrrap-
r4eractr B3brcKart.:y6amru, a nx AoKagblBaHun cyq B HeKoropEx

cnyqasx BnpaBe qce xe y6urxu BabrcKarb B ToM pasMepe,
xoropufi oH noc.ruraer Han6onee BepogrHbtM.

'"'Kapaneioa A.l. Heycrohxa KaK cpeAcrBo saqlnu npaB RpeAn-
ropa e poccnhcxou u eapy6exnou npaae. M.,2005.
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3a py6exou Bonpoc'Knacol4$taKaqta]l AoroBopHblx He-
ycToeK B saBncrMoorl4 OT 3aql,lulaeMoro uMl4 l4HT€peCa
xoporro'l43yllen. B l-epuaxun Heycrofixa, tpe60BaHtae no
ynflare' KOrOpOfi npeKpaqaer o6s3arenbcrBo, Hd3blBdeT'
cn neycTofixofi ga ueucnonHoHae. Gornaoro n. 1 cr. 340

l-l-V, ecnn AonxHl,tK o6sgax no ycnoBrf,M AoroBopa ynna-

ruru HeycrolKy B cnyqae HeilcnorHeHnq cBoero o6nsa-

TenbcrBa, To Kpe4rrop Moxer norpe6oaaru ynnarbl

rarofi neycroixr esaMeH ucnonHeHilg. flprveu npta SatB-

nennr rpe6oeaHls o6 ynnare (a xe e MoMeHr $axrrse-
cxofi ynnaru, KaK:oTo HeyAaLlHo Bblpa(eHo e llpoerrre)

neycrofirr rpe6oeaHtae o6 ncnonueHl4l'l AoroBopHoro
o6RsarenuctBa ilcKnoqaercn, Ecnu xe B AoroBope Hey-

croilxa ycraHoBneHa 3a HeHa,qnexaqee HcnonHeHA? unu

npocpor{Ky, To KpeAHTop BnpaBe norpe6oearu ee ynnarbl'

coxpaHtn npaeo rpe6oBarb ucnonHeHuf, HapytxeHForo
goroeopndro o6Rsarenucrea (n. 1 cr.341 l-l-V).

. :
llo,xoxul,t o6pasou gaxHsti Bonpoc peuaerce u a OI-K,

cornacxo xoiopoMy coqerarb rpe6oeanre o6 rcnonnexuu

AoroBopa r rpe6oaauue o Heycrofixe MoxHo rotlbKo B ToM

cnyqae, ecnu Heycroftra npegyctvtorpeHa B AoroBope 3a

npocryp npocpoqKy (cr.1228,1229 Of$' B cnyrae sane-

nexrn rpe6oBaHrn o BsbtcKaHtarl ueyctoilxtt, y9raHgBnel-

uoil e rnux Henex, Kpegrrgp repner npaBo rpe6o6ar-u
ncno.nHeHnfi B, Harype. Cooreercreenno cornacno SpaH-
qy3cKoMy npaBy HeBo3Moxuo rpe6oaaru ueyc-rotrry ue sa

npcicpoqKy, a 3a nHog HapyueHle, ecnu KpeArrpp oflHo-

BpeMeHHO paccquTblBaeT noJlyql4rb HcnoIHeHre ocHoBHO-
ro o6ggatenscrBar AorlxHt4xarl.,Peulexue sonpoca, xaroil

ilHrepec o6ecneqreaer raunt rxan rcycroiKa B"AoroBo'
pe - r4HTepec B noraueHur y6unroe or npocpot{Kl4
(uoparopnux y6urrroe) rnu uHrepec B noKpblrl4l'l l'lHblx
y6urxoa, B roM ql4cfle I or npeKpaqeHxn AoroBopa no

nprquHe ero HercnonHeHun AOtlXXt'tXOtl (rouneHcaTop-

nu|e,,y6utTxr), -,HaXO[hTCj eO opauqur Ha ycMoTpeHnx

cy4a,xax saonpoc sarrar u rpe6yergeranbHoro aHatlu3a

H ToJIKoBaHuf, Bcero reKcra goroaopa'1.

. : .
lrhare roeopn, a o6orx yra3aHHblx npaBonoptAKax SaKoH

npf, Mo augennet anA, xeyprofi xra ; ycraHou€HH9fi a, Ao!'o'
Bope ilnta SaKoHe raxru o6pasoM,:t{To ee,ucrpe6oaaxne
HecoBMecrltMo c coxpaHeHreM ocHoBHoro o6qearenu.

crBa AonxHt4xa. Hanpruep, AoroBop Moxer npegycMa-

TphBarb, t{To B cflyqae ecnn npocpoqKa B nocraBKe roBa-
pa BHHyAT4T noKynarenf,'orxaiargcs or goroaopa, rb

noKynarenb nony-qaer npaeo rpe6oBarb c nocraBu{[Ka
BgblcKaHt4f, xeycrolxu B BuAe 10% or crol4Mocrr Heno-

craeneHnoro roBapa. Tarne ycnoenf, AoroBopoB Bcrpe-

A

qaorci e 6rcHbce nocronHHo,' nOnve,l_o-co6eHH9. qac-

ro - B KpynHbx l4HBecruLlt4oHnsx r'M&A-cAenKax KaK

Srrcnpoeauuutfi urpa$ 3a cpblB KoHTpaKra no. npuquHe
ero Hapy[JeHnn o4uoi 143 croPoH'

f'lo,cyrl,t, ynoMeHyraf, : pagHoBngHocrb Heycrof Kta eBneer-
cr cBoero poAa aHanoroM raKoro an4a y6urxoB, KaK KoM-

neH6aropHbE (Opanqnn) rnn'y6urxu BsaMeH' rcnonHe-

nran'(F6pmanni), r, e. y6unxn,'eeulcKaHne Koropbx nora-
uJa6T noTepuiKpeAlrropa or roro, t{To'oH 6stn'euHyxgeH
B CB93l4 C HapyueHueM AonxHxKoM AoroBopa ero
pacroprHyfb;:,,Knaccrqecxrfi npuuep - y6uni<n B:' BI4AO
pasHlrqbl B qeHax r',reXAY HapyuleHHblM r 3aMqH90l414M
KoHTpaKroM rnr a6crpalnxute y6urru' Heycroilxa sa

Her,rcnonHeHre npe4craBnner co6ofi cypporar raKilX.
y6uirxoe. flosroruy'HeyAt'lBt4T€nbH0, t{To Bonpoc' :coorHo:r:

ueHr4f, raxoi"ueyctofixr c coxpaHeHt4eM HapyuleflHoro
o6RsarenucrBa peluaercn g' npaBe padBrrbx crpaH"'TeK
xe, rkaK Bonpoc, coorHOuleH[g coxpaHeHt4g AdroBopa'
h' KoMneHoaropxutx y6uirt<oB' TaK, Hanp[Mep']rcornacHo
cr. 281' Fl-V npegtneneHl4e KpeA[ropot'l rpe5oBasrs ''06

ynnare'y6urKoB BgaMeH'uononHeHuf, B' cylqHocrt,t paB-

HO3HaqHo oAHocropoHHeMy orKa3y or AoroBopa -

B oroM cnyqae rpe6oaauue o6 ncnonseur ocHoBHoro
o6ssarenucrBa xcKroqaercn (n' 4 cr' 281 l-|-V)'

14Ha.{e roBopn; corxacHo eeponeficxouy"npaBy npef,bn-
BfieHhe,',KpeAl4TopoM Tpe6oBaHhF o6 ynnare eMy Hey-

crofiKr, ycTaHoBneHHo[ a 4oroaope KaK o6ecneqfiaaoqefi
rHT"epec : KpeAuropa I B' KoMl'loHCdHl,l n' norepb Ha onyi{a]4'

BbrHyxAeHHoro pacropxeHl4F 14M Hapy[ueHHoro A0roBo-'
pa, a r€pKe B cnyqae 6nilsxoro no ceoeil nphpoAe rpe-

6oeaxxn o6 ynnare y6urxoa, paccqrraHHblx c"qenbo't4x
KoMneHcaquH (xouneHcaTopurte y6urxr' ltnil'y6utrril'ega-
MeH,: rononHeHlls), Hapyuen noe o6s3arenbcrBo AonxHu-
Ka npeKpaqaercl u rpe6oaaxue o ero hcnonHeHrx
l4qgiroqaeTct.'B grou cnyqae cau $arr 3afiBfleHng TaKO-
ro rpe6oaaxrn paBHosHaqeH ogHocropoHHeMy orKa3y or

AOrOBOpa, raK KaK AeMOHCTpl4pyer Bonlo KpeAl4ropa Ha

ero npeKpalqeHre.'Floerouy rpe6oaanre o6 ynnare

raxrx y6urxoa u neycroilxn HecoBMecrnuo c rpe6oaaHu-
em jacnonnrrs o6ffiaienbcrBo B Harypei ' '

B Haueu,npage xe'no '6nrgKoe K STof npo6neMarl4Ke
peryflnpyercn xpaixe HeyAaqHo e cr.396 l-K PO, xoro-

13.Cu.: Nicholas'B. The French l-aw of Contrad. Ortord' 2002.

P.23s.
't'.flepraueut M.fl. floroaopuaa neycrohxa'u uurepec. C. 191 '



paq ycTaHaBnxBaer npaBl4na, HenoHtrHble 6otl btll l4HcrBy

npaBonplrMelruroneil, a orroro RpaKTuqecKl4 HenphMe-

HeeMbre. AaHHaff crarbn rpe6yer o6e3arefl bHoi. xoppex-

Tr,fpoBKr4 B qerfix npv4aun+ ei xoru KaKoro-To'y6epu-

TenbHot'o cMutcnalf, Tem xe MeHeo B€DKHo orMerilTbr qro

xorga .Flpoerr npr3btBaer nogyMarb xag ren,t; qro6ut

3anperrrb npnMeHeH[e'cr. 333 fK PO r ueycrolxaru,
ynnara Koropux npeKpau{aer o6RoarenucrBa, oH uMeer B

Bl4Ay ,r,rMeHHo HeycrofKy 3a HercnonHeHtae, Koropas

xopouro l43BecrHa HeMeqKoMy:npaBy fi npaBy Apyrfi
sapy6exnux crpaH, ul4poKo npaKTt4Kyercs e 6[gHece,

a B HaueM gaKoH-ogareflucrae xpafine lreygaqHo orpaKe-

Ha B,n. 2 cri 396 fK PO.

OrMerhM, xro o6ogxaqeH4e eroro BnAa,HeycronKr

a,flpoerre o6ragaer oAHl4M B€DKHbIM ge$elnou, f:lpoerr

roBophr o xeyqoilxe, ynnara xoropoi npexpaqaer o6n-

sarenbqrBo, B ro BpeMs KaK co acefi oreeugHocrbp Hapy'
uenHog o6ssarenbcrgo, Moxer npeKpaqarb r cau Sa6r
npe4bflBneHlrs Kpegr4TopoM rpe6oeanrn o6 ynnare rarofi

xeygro{xn (nprverrr neo6RgarenuHo B topl4cgl4xqnonnofi

Sopue). flo rpafiHei .Mepe raM, rfle 3aKort xnu ,qoroBop

AonycKapr oAH ocropoH lt nil ofi<ae, 3af, Bfl e H h e raxoti npe-

TeH3lir4 6yge-r paenmHaqHo oflHocropoHHeMy orKa3y '1,

cIeAgBarenbHo,, noBneHer npeKpau{eH[e HapyueHHoro

AoJfxHr4KoM o6searenucrea.Vg sToro ucxofltlr, B qacrHo'

c.rx, HeMeqKoe npaBo (cr..340, 341 ff$. k1 nuesxo rarofi

noAxoiq f,Bnsercf, Han6onee aneKBarHblM. Flpegocraa-

neHl4e KpeflilIopy npaPa nepeAyMarb nocie roro, KaK oH
HeAB)4cMbrcneHHo 3af,Brn tpe6oaaHne, ocHoBaHHoe Ha

nolepe 4Hrepe9a B coxpaHeHnh AoroBopa, u Aan AoJIX-
Hl,lKy CilrHaJl O ToM, qrO paccMaTp[BaeT AOTOBOp KaK npe-
xpauqeunsri, fiBlro HecnpaBegnhBo. K coxaneH4n- q na;

uen{ rpaxAaHcKoM npaBe Her qerKoro aHaflora AoKTpl4Hbl
election (aur6opa), Korop€le, HanprMep, B anrnnicKoM'o

nnf, SMepr4KaHcKoM'7 npaBe peryflhpyer Bonpocb!, cBR-

3aHHbte c Bo3MoxHocTbp (nepefirpaTb,f qAenaHHblh KoHTp:

arenrou au169p B cropoHy rofr unu uttofi l,loflenr saqnrbl

cBolrx npaB. Teu ne MeHee HerpygHo 3aMernrb, qro B

cr. 340 n341 ffY peqb rlqer hMeHHo o 6ecnoeopornocrr
ocyqecrBneHHoro Kpegnropou eut6opa cqeHapilt 3aqu-
rbr cBol4x npaa. I1o cyrr, coorBercrByplrlxe npaeuna l-l-V

o norepe KpeAhropoM npaaa rpe6oBarb hcnonHeHug

floroBopa nocre roro, KaK oH 3anB[rl rpe6oeanre o6
ynnare xeycroirr 3a HencnonHeHue, ycraHaBnnBanr

TEMA HOMEPA: Pe$opua rpil(gaHcKoro
3aKOHOAaTenbCTBa. BAKHefi UJ [e ll3MeHeHnfl

6ecnoaopornutfi xaparrep aul6opa Aanxoil raKrtaKtl pea-
n4poBaHuf, Ha HapyueHre. J'lorrxa sAecb,BnottHe f,cHa.
Pao rpegrrop Aan noHnrb AonxHxKy, tlro,'rcnoflHeHhe

AOTOBOpa'ero 6onuue He rHTepecyeT; o ol'l,ytpaqrBaeT
npaBo orbrrparb HagaA u norpe6oaarb.HcnonHeHun
(no xpainefi Mepe ecflu oH npf,Mo He sapo3epBupoBafl 3a
co6oi,raxoe npaBo Ha cnyqah, ecnu AonxHrK He noracnr
rpe6yemyo rcycroixy). Kar eepxo orMeqeHo B:KoMM€H.
raprf,x K Fpnuqnnau eeponeftcxoro KoHrpaKrHoro npaBa,
nogo6xan cMeHa cpeAcrB 3aulhrbt HeAonycrxMa, TaK KaK
nogpbtBaer o6ocHosaxxure oxuAaHxq, ppyroil cropoHbl,
nono)<hauJefi cn Ha nogo6uule 3atBreHutrs.

V.{r4ruraaR BbruecKasaHHoe, n. 'l n 2 q.396 llK Po cne-

flyeT notHocTbp nepen[carb, orpaSnB B Hnx npexHxe
rgeil, BbrpiDKeuuute ceIqac a l-K PO xpailxe HeyflaqHo,
B n. 1 cr. 396 FK PO cnegyer saKpenxrb HopMy Q coBMe-
cl4Mocl4 rpe6oaannR o6 rcnonxexuu o6nsarenbcrBa B
Harype, c ognoft cropoHbt, u rpe6oeaxrfi o6 ynnare ney-
croiru 3a npoqpot{Ky una nHoe HeHagrexaqee rcnonHe-
Ht.te, a paBHo o KoMneH@qru y6urroa, HerlocpegcrceHHo
BbrgBaHHbrx HapyueH[eM AoroBopa, c,gpyro[ cropoHbl,
B3f,B 3a ocHoBy n. 1 cr. 341 Fry. B n. 2 cr. 396 fK PO
cne,qyer 3aKpennrb npaBrno o HecoBMecrrMocrl4 rpe6o-
eaHns o6 ilcnoflHeHt,tu o6ssarenucrBa B Harype, c oAxofi
cropoHbr, r rpe6oeaxufi o6 ynnare KoMneHcaropHblx
y6urroa (y6umoe BsaMeH ncnonxeurR), nnu ueycroixra
3a HercnonHeHre, ycraHogneHHofi xa cnyrafi estxyxgen-
HOrO pacTopxeHuf, AoroBopa B cBc3l4 c ero HapyueHIeM,
c gpyroi cropoHbt, B3fiB 3a ocHoBy n. 4 cr. 281 l-l-V r n' 1
cr. 340 fFy. B roM xe nyHKre cnegyer yKasarb, qro

npeflDnBneHre rpe6oeaunn o6 ynnare raKoro poga y6ur-
KoB unr neycroftxn cBrgererbcrayer o6 o,AHocropoHHeM
oTKase or AoroBopa, ecr14 y KpeAuropa ]4Meercf, Ha 0ro
npaBo B cilny saKoHa rfl,r,AoroBopa Ecnr xe y Kpegrro-
pa Her npaBa Ha o€HocropoHHlt[ otxa3, To BosMoxHocrb
n pe.qbnBneHrn AonxHhKy nogo6n ux rpe6oeaxrl craBnr-
cfi B 3aBUC14MOCTb OT BblHeoeHl4f, CyAOM peueHilH o pac-

TOpXeHhX AOrOBOpa.

9ro racaercs npegoxeHhfi o 3anpeu{eH[]t nprMeHeHrf,
cr. 333 l-K PO B orHotreHhyl AaHHoro arga xeycroIru, ro

rarol urar HaM npeAcraBnnerce He coBceM o6ocHoeax-
nrtru. Mur cr{[TaeM, rro cnequQ]4Ka AaHHoro BtaAa He-
ycroixu 3aKnpqaercn B ee coorHotue+un c coxpaHeHreM

'u llo4ltoiduee cu.: Kapaneroe A.F. Heycrortxa 1<ax cpe4crBo
sauwbt npaB KWMTopa a poccnrtcxou u eapydexnou npaae'
M.:2005:'

'o Treitel-G.H. The.Law ot Contract. London,, 2a@. C. 811-812.

" Famsworth EA. Contracts.4-th Edition. NY.20A. C. 577.
's Principles of European Contract Law. Part t and It. Prepared by

thd Oomnission on European Contract Law. Edited by O. Lando
-and H.,Beale // Kuwer lAw lnt', The ltague,200o. F.363'
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XYPHAJ] *3AK0H"
Ne 5 FjALI 2009

B chne HapyueHHoro o6tsareflbcrBa' HnKaKnx y6enh-

TenbHblx fl OIll4ThKo:Il paBOBblX n p],lql4 H' nO KOTOpbIM U MeH-

HO 3fl6cb HagO oTKasblBaIbcn oT naTepHarnSMa ll np14

oToM flonycKaTb cHilxeHue,o6bHHblx HeycroeK (nanpu.

M6p;,,n@H€fi 3a npocpoqKy), utul He BhAxM. K npruepy,

roToB nu 3aKoHo[aTenb 3anper[Tb cyAaM CHnXarb Hey-

crofi Ky, ycraHoBneHHylo B' AOfOBOpe MeXAyi KpynHoil KoM-

MepqecKoil KoMnaHilei I rocyflapcrBeHHblM yqpexgeHr-

eM,, cor,racHo'KoTopor KoMnaH!{f, B Cnyqae pacTopxeHHt

HapyueHHolio y{ pexAeH HeM AOr'oBOpa BnpaBe hcrpe6o-

Barb urpas B pasMepe 7oo/o ar cTol4MOCTl,l KOHrpaKra?

flyuaercR, qro Her. Saron 'gonxeH ocraBflgTb "oygaM

HeKoropyp cBo6oAy 4fl9 MaHeBpa u B orHoueHwATaKUX

HeycroeK. Mul 
'eqe pa3 Hacral4BaeMiHa TOM, t{TO 3anper

Ha cHl4xeHile HeyorofiKl4 o6ocHoBaH TonbKo ToFAa' KOrAa

peqbl hAer o. KoHrpaKrax KoMMepqecKilx opraHrcaqili

MexAy co6oitn npr oroM Her ocHoBaHr[ xoxcrarnpoearu

neHUi paopblB B neperoBopHblx cnaax cTopoH' A',aonpoc

o ToM; SB'|FeTCR nU'HeyoToft ra ycranoeneHHofi ' rcKnloql4-

TenbHo 3a npocpot{Ky Hnr AeseKTHOe ]4cnonHeHre uflh

o6ycnaBfl r Baer n peKpaqeH re o6n3arenbcrBa,,qnn 3T14x

qeneil xppeneBalireH.

0rcrynnan HeysrofiKa

Kpor,ne roro, xors s f'lpobrre sTor Bonpoc He orpaKaercn,
cqhraeM, qro a l-K PO cnegyer o6f,3areflbHo yroqHlrrb

csepy npr4MeHeH[f, TaKoro crpaHHoro xa nepaufi B3rnRA,
r4HcruTyra xar HeycrofiKa, ycraHoBneHHat B KaqecrBe
or"rynroro, ynoMnHyroro a n. 3 cr' 396 l-K PO, Ho s
q"no" a6conlorno 

""no"rro.o 
I noroMy xeracnonlsyduo-

ro. erouy t4Hcrl4Tyry npocro He Moryr rtafirr raroro-nu6o
np"*rrr""*oro npr""r"t nA B cy|ny cBepxjlaKoHl4tlHocTl4

""*o*on"r"ne, 
nl4ulb ynoMhHalol4ero e n. 3 cr. 396 l-K

P@ eooi/oxHocrb cyqecrBoBaHrn rarol neycrofirr' flpra
srou npenCraBrsercn, qro npaBonprueHrrenunan npiar-
rrKa 3pf, ynycKaeT Bo3MOXHOCTb npr noMoulil eToro npa-

BoBoro rn6pnga yperynilpoBarb pacnpocrpaHeHHble Ha

npaKThKe, HO B qeM-TO napaAoKcanbHble ycnoBun Aor9-
BopoB, B Koropbtx oAttofi,u3 cropg1 A1ercl- npaBo Ha
oTKas Or noroBo-pa c ycJloBreM BblnnaTbl KoHTpar€Hry
onpeneneHHoil cyt',tvut, Hanpruep, B 

llllPopax 
qacro

MoxHo Bcrper[Tb r€Kue ua nepaul[ B3rnf,A oKcloMopoHbl:

"B cnyqae nocpoqHoro orKa3a cropoHbl or AoroBopa
ona o6seana BbtnrarlaTb KoHTpareHry Heycrofixy B pa3-

Mepe...D rnu *cropona BnpaBe oTKasaTbcF oT AOTOBOpa
npr ycnoBru BblnIaTbl. KoHTpareHry HeycTol4Kl4 B.pa3Me-
pe...". 9rta Aae MoAenn npeAycMarpuqan-r BblnflarY HeYi.

?6

crofixr,r rax cnoco6 KoMneHchpoBarb KpeguTop]r norepn
OT, R pOl.lSBOI| bHOrO OAHOCTOpOH HerO OTKa3a AOnXHUKa' OT

AoroBopa. Tar, nanpruep, B AoroBope Ha npegocraBne-
Hile ycnyr cBq3n t{acro yKa3blBaercg, rro a6oxexr Bnpa-
Be B.oAHOCTOpOHHeM nopeAKe orKasarbcf, oT AoroBopa
TonbKo npvt ycnoBhx (unu c o6RaaxHocrbn) ynnarrt xey-
cloiru B onpeAeieHHoM Pa3MePe

fiyuaercn, qro 3qAaqa BBeAeHnt HHcrl4Tyra : HeyerofiKel,

ycraHoBneHHofi B AoroBope B KaqecrBe orcrynHoro'

SaKnloqaeTOs B peryn[pOB?Hl'11'l ,l'lM€HHO rarUx yCnOelX

KOHTpaKTa, KoTopble npeAycMaTpHBapr oTKynHyp cyM My'

onnara xoropoil f,Brnercn nu6o o6RgaHHocrblo cropoHbl'

xagenenxofi npaBoM orKa3arbcn or AoroBopa, nu6o

ycnoBreM orKaoa. Flpn nogo6ttoM noHrMaHuta eroro

14 HCTl4Tyra U Ut nafi Aeu orcrynxofi ''xeycroft xe, yrasaxxoil

B n. 3 ctr'396 fK PO, none3Hoe npuMeHeH[e.

Ogxaxo Mbt He peuhM ocHoBHoro nornqecKoro npoTMBo-

peqlF, cBg3aHHOrO C TeM, qTO npaBo AonxHuKa oTKy-

nhrbcs or rononHeHna cra}ur noA coMHeHxe nporl4Bo-

npaBHocrb caMoro HapyuleHl4g, a:cneAoBarenbHo, afleK-

BarHocrb o6ostaqexus grofi sutnnarbl B KaqecrBe Hey-

croilxr,r.' O6urq HaF Heycrofi xa ggbtcxueaeTcf, 'c 
Hapylll 1416-

flr AoroBopa, TaK KaK RBnf,ercs uepofi orBercrBeHHocrr'

Ecnr xe caM AoroBop npf,Mo flaer KoHrpareHry npaBo

oTcrynrTbcn oT KoHTpaKTa, To ero HrKaK Herb3F cq%TaTb

HapyuxreneU, a nOrOl,ty .qoCTaToqHO TpyAHO rOBOpl4Tb O

npilMeHeHnh K HeMy Mep orBercrBeHHocrl4. B oroi cBe314,

Bo3MoxHo, 6uno 6ut floruqHee nepeuMeHoBaru Aaxxufi
xHcTHTyr B (oTcrynHyp KoMneHcaqHp". vcrpauexre rep-

MUHa (HeycrotlKa" onpaBAaHO eqe H TeM' qro B ctlyqae

H€tfl4t{Hf, B AoroBope yKa3aHuF Ha npaBo }qorxHLrKa otKa-

SaTbcR or AoroBopa npr ycnoBrH BblnnaTbt cooTBeT-

creyouqei cyMMbt peqt4 o eg BblcKaHnr aoo6qe He HAer,

a ynnara f,Bnf,eTcq rcKnoqrTenbHblM flpaBoM aoI|xHHKa.
Tpygxo eeprarb B Heycroerxutfi xaparrep ycnoBns, Koro-

poe aoo6qe He eBneercn cpeAcrBoM 3aqhru r uepoil

orBercrBeHHocrr, a npeAcraBnter co6ofi rcrnoqrrenb-

so cnoco6 nertTtMngaqtata oAHocropoHHero Bblxofla

AOnXHliKa rc AoroBopa

Vqffiutgag Bce BbtuecKa3aHHoe, npeparaeM a n' 3

cr. 396 iX pO B qacr[ ccbmKr Ha orcrynHyn xeycroilxy

naru 6onee roqHoe Ha3BaHne gToro rHcrt4Tyra, a raoKe

nogpo6nue yKasaHrc B orHoLueH[n nprpo4u 4axxoi

Mepbr 14 ee ornt4q[TenbHblx nprcHaKoB. Cnegyer rerxo

onpegenhrel ee Mecro cpegr raKl4x 6nngxrx HHcrl4TyroB'

xax 1t; xeycrofira3a HercnonHeHne, BsblcKaHue roropoi



npqrpaqaer o6n3aretbcjBo; (2) .orcT)f nHog, gKllloqeHHoe

B AorcFop noA. ornarar.g.rlbHuM,lcnoBueM; (3) cornaue-

HHe,o Ho€aqilll, B[nlolqHHoq B {groBoprnoa ornararenb-
HbrM ycnoBue[; vnu (4) anurepnaueHoe o6Rgar€r'lboTgOi

Aatou{ee AonxH}rKy npaao nr6o rcnonHurb goroBop'

nr6o,o;rxynnrbcn; :lnlol'iB : A?HHVK) c)/M My. Bce' yxaean-

Hbre 3Aecb KoHCTpyKUt4t4t,TeopeT['.19cK14' MOFyr' npeT-e-Hgo-

Barb Ha ro, qro6bl crarb ageKBarHofi KBaflh$uxaquei
o6c1415,qapmux 3Iecb yonoBnfr,:AOTQFOPa; HO Ha noBepKy

Aotirx.ttb!,6btTb,or9€PFHYTb|; :. : :, ; :

TaK;,;Hanpruep, npu pacOMOTP-OHl'lx :OTcTYnHqi,KQMneHca-
rlrara (xeycrofixu) xax o6stqnoi xeycroirr 3a HercnonHe-

Hhe ,Mbt'nOnyHa@M, tTO';! AonXH[Ka OfCyrCTByeT npaBo

n peKpar[Tb ;AOrOBOp, BblntjaTra neycroiry no' co6crBgH'j'
HOMy ycMoTpeHtllct, qTo nuujaeT, Ha HauJ'B3ffitA' BC9KOTO

cMbfcna.,oobfnKy'B n; 3 cr. 396'liK PO ua,orcrynuyn:npn-
pogy ;gaH Hoi xeycrofi xu' floerol,ty 3ror. BapraHrrBpf, A nll
pasyMeH. Onpegenexre nprpogbl orcrynnoi neyergfi xt't

cKopee:KaK'sopuur orcrynHoro unu KaK HoBaql4r nog

orrararenb'HbiM,'ycnoBueM, o6naAaer' sAt-rrM eaxHeiuhL,t

Aeserrou. Aeno s,totrl,,qTo HoBaqrg unlr npeAocTaBne-
Hr4e ororynHoro' npeKpaqaer'o6g3arGnbcrBo gonxHllKa

cBoero pofla cypporaroM [cnorHeHnn (npu HoBaqt,th -

HogutM'd6iaareflbclsoM, a npta or'crynHoM '+ nepegavefi
coFfl acoBaHHoro'- uuyu{ecraa). 9ro' 3Haqnr, :qro, Hanpl4-

Mepi nBeflOnnara, ocyqecrBfl eHHas kpegrropotvt' paHee,

Bo3Bpary He nogflexhr u 6yger 3acqrraHa B cqer HoBoro

o6ngarenucrba' ii-6iixxr,rxa npx HoBallt4l4 : hnt4 B'c'ter nony-
r{eHtroro orcrynrroro. Kdk npaBrno; cropoHbl,' nponxcbl-
Bartr4rericnobrie':06 o6ngannocrta Aon*srxa' br*agae-

u.rerocs'oi racncinneHrlClgoroaopa,''ernnarurb HeKyo Hey-

croiky'et erfAd::irtrpa$a; nueijr qenu npenycMorperb
KoMneHcaqilp y6urroa or nperpaqeHut'KoHTpaKra unx

npdn#eraoedru euixb4y' lis Aoicieopa, a olHtogu xe sart{e-

Hl'rrb,ilcnorHenne o6RgarenbcrBa AonxHuKa. flo sro[ xe

npt4r{]4He HaM He noAxoAhT t4 Mogeflb anbrepHarhBHoro
o6ngatenuctBa; Ihf, KpeAnropa nonyveHile orcrynnol
KoMneHcaqnu (neycrofixra) - He cypporar BcrpeqHoro
l.tCnOIlHeHrg, a KOMneHCaqUf, nOTepb OT HeUCnOI|HeHUt

o6sgardnucrea.

To; qro usl orBeprnu xaanu$rxaqilP floroBopHblx yslo-

auil o6 ynnare orcrynnoi KoMneHcaqur B KaqecrBe Hey-

croixu 3a Het4cnonHeHhe, HoBaqvu vnu orcrynHoro nofl

OTnaraTenbHblM yCtlOBleM; a TapKe anbTepHaT[BHOTO
o6ggatenucrsa, orHtoAb,He ogHaqaer, qro B Aol'oBopax He

Moryr BcTpeqaTbcf, ycJloBl4f,,. cooTBeTCTBylOl!ile eTl4M
npaBoBbrM KoHcrpyKtllrtu (Hanpruep' anbrepHarxBHag

I ]Ilii,x?l5l#Irtnffi,'fiffi1T,T,?Jt,, tr
MoAenb.Moxef,6bru npnuelteHa K ycnoBLlEM:6 ToMr qro

AonxHlrK,goIxex nr6o nocraBhrb roehp, nh6o sutnra-

Tt,fTb onpeAeleHHyp cyt'lt'ty). Kpoue roro, Mbl He ylMeeM

B.EHA)1 tro'cygau 6yger Bc€rga nerKo on"pegenurb' KaKo-

Ba npaBoBaR xeall4dl4raqhn coorsercrByqero ycnoBnf,

AeroBopa. TBu ne,ueHee c KoHqenryarusol'rosxl'l, 3PQ:

Huf, HaypoBHe l-K PO BaxHo,,qerKo oro6paenru sce KBa-

ntsraqrpyotqxe'npyl3HaKn oroynHofi rounexcaqur;

KoropllQ':: BrlAl4Mo;. oreAyer nphgHarb nxcluryrou sui
generis- og&1ac, a orHouJeHrll orcrynHoi' rKoMneHcaq]4h
(neycroixr,r) gToForHO oge:Iaxo' Ho ero He 3Haqhr, qro Mbl

He MOX€M:;gAenaTb gTo B paMKaX COBep.UJeHCTFoBaH[fl
rpaxfl aHcKoro 3aKoHOAaTen bcTBa.

Kponae roro;,e fK PO cnelyer qefie,onpeflenrrb MoMeHT

npgKpau{eHrn o6ngatenucrea' flprveM Hagnexxr onpe-

.qentarb'. ABe,,pa3Hbte MoAenu ycraHomeHln orcrynnofi
KoMneHcaq[x,B goroBope.

Bo-neperx,:npr Hantaqru ycnoB]4n'o roM, t{To cropoHa,
orKaoaBuaf,cs .or AoroBopa, o6Reana )/nnarhrb HeKyP
KoMneHoaq[p, o6nsatensctBo',qonxHr Ka 6yger nperpa-
qaTbcR; :Br MOMoHT 3anBrlegun' o6 oAHocTopoHHeM OTKaSe
c nooneAypu{uM Bo3Ht4KHoBeHreM o6RgarenucrBa no
ynnare. orcrynHoi rKoMneHcaqru;'B cnyqae Heynnarbl

Aanxofi'xouneHcaqt,t],1 Kpeflxrop BnpaBe BSucKarb ee B

cyge6gom nopf,AKe, Ho yxe :He BnpaBe peaHllMlrpoBarb
pacroprHyrbti goroeop. 9ra uoAenu 6nhsra no cgoei

npilpoAe r xeycrofire u Meuaer HaM Ha3Barb ee 6es

xarnx:nr6o ]oroBopoK o6slvuofi ueycrofi xoi sa Hencnon-

HeHUe TOnSKO nOTOMy, qTO OCHOBaHIeM BblnnaTbl RMf,eT-

birue' riapyureHt4e'AoroBopai a npaBouepnstfi orKa3 or

bro: Teulue MeHee HeKoropat' 6nrgocru Aanttofi MoAenll
r rancirryry ueycrofixr Moxer npegonpe4enlrrb npxMe-
HeHile K xefi cr. 333 fK PO no a+aroryrn' ero eaxxo oco-

6exuo rorAa, KorAa AoflrocpoqHbtil goroaop ycraHaBnh-

Baer .q.rtf, cropoHbt, o6na,qaeulei cna6ofi neperoaopHo[
cnnoh, xpaiue BbtcoKyo [eHy 3a Bbxog ]€ floroBopa.
B srou cnyqae npt4 nonblrKe B3btcKarb c KoHTparellra
6onuruyn KoMneHcauxo cyg BnpaBe yMeHbullrb ee pa3-

uep. flpyrrae HopMbl o6 oraercreeHHocr]l r neycroixe
K flaHHOMy vHlruTyr:l BpqA nt4 nphMeHHMbl.

Bo-eropux, ecalt cropoHbt ycraHoBl4nn' qro AonxH]tK
BnpaBe'orKa3arbcF or Aol-oBopa, BblnrarllB KOMneHCa-
qxto, npeKpaqeHtre o6sgarbnucrBa r pacropxeHue Aoro-
'BOpa npo'lcxonrr rotlbKo B MOMeHT n npn ycnoBun

Bbtnrarbt orofi rouneucilqna, Aaxe e.cnn cropoHbl HaSBa-

nil ery KoMneHcaqnp neycrofiroi, cyAaM He cneAyer nptr-

n
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gniiedru: ee rieyao'fi xoil ra:npnuennir npednna'rK'Po' 0'6

aistict""t"ocrta. gro' o6ycnoBtleHol npexAe ecero teu'

qro noMuMo orcyrcrBl4e Sarra npaBoHapyueHre y Kpe-

A*"p" xer'aosMoxHocru rpe6oearb yntlarbl 'rarof 'u'+

ycrdKf4, a'Snaqrn,'ona netlndfcg'He Itbpofi'3alqt4tbl' acxo-

oee cnoco6oM orKynrrbcn or ncnonireunn goroeopa' 9ra

loR"n, or.rynroft xorlnelteaqrar' 6huxe:: r' otcrynttortly'

feu.ne u"ttee o*a HerpaBHogHaql{a otcrynHotrty B qllcroM

Bhne rB cl4ny roro,''lto nocne'qHoe npeAoraBnner:co6cir

.yi'pur"t rrnu"t 
""ut, 

B cqer'KoToporo'saCqilfblBaercfi

n' eAueCtByptqee'fi cnonHeHlle Kpegllropa' a orcTynHaf,

KOMneHCaq[f, HanpaMeHa'Ha noKpblTt4e noTeptt oT'He]'lc'

nonHeHl4n, He rhuas KpeAl'lTopa npaea "norpe6o-aarb
nasag nepegaHHoe AotlxHl4Ky paHee (Hanpuuep' npeAo-

*""v1'B,'nopg[Ke, npeAycMorpeHHoM' Hop[iaMn o Heoc'

HoBarenbHott o6otau{extaui'BogMorcrocrb KoppeKrupoB'

Kr4,i' pa3Mepa 3TOr,{oMneHcaql4h flyreM npr4M6HeHt4R'no

a"anorr,r 
"t. 

333 fK PO sAecu coMl{ilTerbHa' yuxrHBan

To, qro peanrcaqns e-rofi raogenn npollcxogl4T He nyreM

B3brcKaHlls' KOMneHOaqun ; a. nyreu"go6poBonbHotr'ynna'

ru. Teu"ne ileHee B peAKhx cnyqanxrAo6urucR''6onee

CnpaBeAtltl BOfO : pagMepa' KoMneHcaqhn MOXHO' BOCnonb-

3oBail![cb HopMaMr fK P<D o HeAonycrl4Mocril 3noynor-

pe6nenrn.npaeou (cr. 10 FK PO) llnl4 o AoroBQpax npn-

coeAnHeHtrn {ct.'428' fK PO). f[eranu rpe6yor garunefi-

uero aHanrca il yfoqHeHIt;r B reKcte l-K P.@ sril'sonpocbl

MoXtlo :H€':oTpax(aTb', 3aKpenlB 14x Ha ypoBHe Cyne6n0[

npaKTXKl4.

Kar,6ul ro,sn,6uno, onpegeleHHocrb B qaorh nHcTfryfa

orcryntofi ueycrofixr,a n' 3 cr' 396 fK PO xpafitte xena--

rerbHo;B HacTofl4ee BpeMf,'no rut{HoMy onblry 96UleHnn
c lopl4craMt4:npaKTnKaMr' Mbl MOXeM saKnpqt4Tb:' Hl4KrO

TOnKoM He.noHUMaeT' qTo Han],|caHo':'B'n' 3 cr' 396lllK'PcD

B qacrlt )/Ka3aHrR H?'orcTYflHYto"neycrofiry: 14''!{To rlo

dboeff hp-updAehpef,crafinpr co6oi pachpocipanennuie

u""""rt o"t"topa :o iipd6e'orxafarucRi'oT' iiero criycno-

lri" t"itn"tu neiycrofi n'r" e'onPenbn6tinou' iioiosopou
pa3Mepe.
, _ - - . _ ,  ,  . , , ,  , , 1 , , . ,  :  
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B I xaqecfge, eapraantai " pegaKqhn' codrBeiCrOynr4efi

nopnsrra6xuo ripe$cixrlru'TaKoi' lexcl

*l';AoioBopoM' -Mox€T 6g116 ycraHoBn6116, :vlciilfionxHl'lK

anpaee orKa3arbc'fl or Hero'B oAHdetopoHHeM n0pqA"

xel c o6nsarenbcrBoM ynnarl'lrb KpeAt'lTopy onpeAe-

neHllylo r cyMMy, KoMneffcaqH!1" 3a 61623 : p! ;fioroBopa
' B srlt,t',cnyqae. cam Qarr ogtlooloitol{Horo'-orKasa

flonxHl4Ka Or AOroBOpa npeKpauae|AoroBop"'t'l'no:
- ' "pbxgaer Hoeoe o6gSarenbcrBo noynflarecoor'sercr'
''' Bylol4efi "CyMMbl" B Kiltecr6ol orcrynnsil''romnencd4lth:
,,, npy|, gi€M,CyAAnpaBe CrM3UtS,paeUep:TaKofi "KOMneH+
' caqru;B,flopRAKe' npepycMorpeHHoM B cr' 333'FK PO

Ant cHtaxeHun xeYcrofi xt't
. 1  : .  t .  

. : . :

2. FlynKr rl ,Ho"np}{MeHFeTCr'|: B Cn]Hd6;:€GItt'lr'B rAorOBoBg

, npaBO AOtXHnKa OTKaSaTbCg OT' H€FO' IIPHMO nOCTaB-

neHO nOA',yilIlOB1,te' tflII?TblriGOoTBeTOTByl{Jl4gfi "KQ'r11'
, n€Hcdt{!l}l, B gTOM'Grllrrae'o6ngarenbdrBorfiO'nfr!-lll!fl

';i',Cr{UT-agTeR:npeKp0t{6}lHblMiS'flOl-'OBOF;;:B'rr:gO9TB'€lI:

-crBylou{efi'qacru ruI, B qeroM pacropfHyrblM TonbKg

B' MOMgtir: $artnqecxofi ynnarH TaKOfi :KOMReIipaqun"

3i', Cygy cneAy€r onpeAennrb'npaBoBylo r' nprpoAy KoIj:

. KpeTHOro lclloBllg : AOTOBOpe e raqecrBq.orgr,JffO'fi

, KoMneHcaqlll4 C .nocneAcrBt/lnMl4, npgaypl4o]rpexHblu4
,,,8 o. 1i 2 nacrosqei crarb!|, fle3aBvlcl'tMo or J-91--o*'!rtQ
cropoHbt o6osHa'raot coo-rBercrBylol4){orl KoMne','!.|ca-

qxo KaK neYcroirY".
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